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Executive Summary

Building and expanding public infrastructure i cr i t i c al to i mprovin
economy, strengthening its social and environmental-meetlg and creating jobs. Public
infrastructure, including roads, rail, water, sewers, and public buildings, such as schools,
courthouses and health facilities, igily requires large upfront capital investments to
construct and significant loAgrm costs to operate and maintain.

Publicprivate partnerships (P3) are one of many initiatives that can help address
infrastructure needs. Initial estimates by Mangalepartments overseeing capital projects
have found that additional P3s could contribi
billion annual capital budget while creating as many as 4,000 jobs.

Maryland Infrastructure Needs

Maryland and the nation ¢d@ a growing backlog of repairing, replacing, and
expanding public infrastructure. The 208fnherican Society of Civil Engineers Report Card

gave the nationés infrastructure a grade of Al
government and therpi vat e sector over t he next five
infrastructure needs. Maryl andés infrastruct.t

1 The 2011Maryland Blue Ribbon Commission on Transportation Fundinds
that the State needs an additio8870 million annually in new transportation
revenues just to address current needs;

1 The 2011American Society of Civil EngineeReport Cardgives Maryland an
overall -grade bofsACnfrastructure;

1 Mar y | mterdgérey Committee on School Coustion estimates that K.2
institutions will need $3.0 billion between fiscal 2013 through 2017 for
infrastructure; and

1 The 2011Urban Mobility Reportby the Texas Transportation Institute ranks the
Washington, D.C. region, including the Maryland subuebs, t he nati onds
congested region for auto commuters.

To put things in perspective, the cost to build the number one transportation priority
in all 23 counties and Baltimore City is more than $12 billion. This is six times the current
$2 billion inannual transportation capital expenditures.

These needs, combined with budgetary challenges caused by the worst economic
downturn since the Great Depression, require the State to utilize innovative and alternative
ways to finance and implement large scal&astructure improvements. As this report
illustrates, P3s are one way that states are looking at to address their infrastructure needs.



Public-Private Partnerships

P3s are typically longerm agreements involving State assets that can provide
beneits by allocating responsibilities and risks to the pargither public or privaté that is
best positioned to undertake the activity and does so most efficiently andffeasively.
P3s have the potential to provide a wide array of benefits beyskdaring, including
faster project delivery, application of advanced construction techniques, operational
efficiencies, and access to an expanded set of financing resources.

P3s, however, are not funding sources in and of themselves, but rathermasyof
delivery methods. They nearly always require underlying or additional revenue sources,
either conventional State and Federal resources or alternative resources such as tolls, fares,
rents, user fees or availability payments. As such, all P3s eecarieful and comprehensive
evaluations of the fiscal, management and policy implications.

P3s have been used globally for several decades. P3s are used across all sectors, with
a heavy emphasis in transportation, schools and utility projects. Dedsgiteise in many
countries, the United States is a relative newcomer to P3s and the list of P3 projects in the
United States is relatively small. Only two states, California and Florida, have completed
more than 10 P3 projects.

Transportation Public-Private Partnerships in the United States

Humber of PPPs (by state)
o
1
. s
o

Note: Includes desighuild projects.

Source: Moving Forward on PublidPrivate Partnerships: U.S. and International Experience with PPP
Units, December 2011, The Brookings Institution.



The Commission

Establidied by Chapters 640 and 641 of 2010, dbent Legislative and Executive
Commission on Oversight of PubRrivate Partnershipswas tasked with reviewing
Maryl andds current process for P3s, studying
other statesand countries, evaluating the statutory definition of P3s and making
recommendations on broad policy parameters to improve how Maryland analyzes, oversees,
and approves future partnerships.

Members of the Commission

Chair, Lt. Governor Anthony G. Braw

Senator Richard F. Colburn

Senator James E. DeGrange, Sr.

Delegate Tawanna P. Gaines

Delegate Stephen W. Lafferty

State Treasurer Nancy K. Kopp

Secretary Alvin Collins, Maryland Department of General Services
Secretary Beverley K. Swakn@taley, Marylandepartment of Transportation
Jim Sansbury, Associate Vice Chancellor, University System of Maryland
Carolane Williams, Ph.D., President, Baltimore City Community College
David Wilson, Ed.D., President, Morgan State University

Dr. Thomas BotOlegerofMargland Mar y 6 s
Robert Brams, Patton Boggs, Private Sector Representative

Robert C. Brennan, Executive Director, Maryland Economic Development
Corporation

1 Michael J. Frenz, Executive Director, Maryland Stadium Authority
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Chaired by Lt. Governor AnthgnG. Brown, the Commission held six public
meetings between August and December 2011. The first four meetings were devoted to
specific topic areas regarding P3s: overview and financing; transportation infrastructure;
utilities and social infrastructuréabor; public interest and experiences of other states. In
total, the Commission heard from over 30 experts who have worked extensively on P3s. In
addition, on Friday, November 4, 2011, the Commission held a day long public forum at
Baltimore City Commuity College. Attended by more than 200 individuals, including
representatives from labor, business, finance, public service and higher education, the forum
provided stakeholders from across Maryland with an opportunity to comment on the
Commi s s i Gnaddkits rpspansibdities.

Key Issues

The Commission was asked to review over 30 issues ranging from the definition of a
P3 to police jurisdiction. A complete |ist
recommendations begins on page 47. Asuymaof t he key i ssues and t

recommendations are as follows:

1 Definition of PublicPrivate Partnership The Commission recommends a more
robust definition focused on partnership and the delivery of assets.
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1 Process for Identifying and Evaluagi Potential Publi®rivate Partnerships
The Commission recommends that the Executive agencies establish a formal
process for reviewing and evaluating P3s and revise its regulations to reflect the
Commi ssionds recommendat i gulattons shodldibbe pr oc e s
reviewed by the Budget Committees and approved by the Joint Committee on
Administrative, Executive and Legislative Review.

1 Process for Legislative Oversight of PubRdvate Partnershipsi The
Commission recommends that the legisktoversight process consist of two
phases.Phase Oneequires Executive agencies to submit a detailed report on a
potential P3 and allots 45 days for the Budget Committees, Department of
Legislative Services, the Comptroller and Treasurer to review anumnent.
Phase Twallots 30 days for the Budget Committees, Department of Legislative
Services, the Comptroller and Treasurer to concurrently review and comment on
the proposed publiprivate partnership agreement. During both phases, the
report and propsed agreement must be made available for public review while
proprietary information should be protected.

1 Workforce and Publi®rivate Partnerships The Commission recommends that
the Federal Fair Labor Standards Aod State requirements for prevagiwage,
living wage, and protections for State employees in the procurement of services at
Stateoperated facilities apply to P3s. The Commission finds that minority
inclusion is an important State policy and supports its use. In addition, the
Commissim encourages Executive agencies to consider community benefit
agreements for all P3s.

1 Role of State Financing, Use of Proceeds and Rev8haeng i The
Commission recommends that the State retain flexibility in the use of State and
other sources of finaing for P3s. It recommends that any proceeds derived
from a P3 be returned the corresponding fund, i.e. proceeds from transportation
P3s must be used for transportation. Finally, the Commission recommends that
the State utilize reventgharing to ense that it receives adequate and fair
compensation from any proceeds derived from a P3.

Moving Forward

During its deliberations, the Commi ssion c
P3s should be focused ghysical infrastructure and the delivenf assets rather than
privatization or the contracting out of existing servicek maintained that for P3s to be
successful, the State must retain ultimate control of its assets, and create a process that
combines the strengths of the private sedétdiexible financing, advanced construction
techniques, project development and operational efficieinorgth those of the public sector
T accountability, transparency and the delivery of public services.

The Commission recognizes that P3s are only paheo$olution, but that expanding
their use can help Maryland jumpstart priority projects that otherwise might not be built,
increase private investment in public infrastructure and create more jobs throughout the State.






Introduction

Maryland Infra structure Needs

High quality public infrastructure and related services are vital to support
Mar yl andods economi c, S o-lbein@ | Publia infdstruetare, i r o n me |
encompassing everything from roads, rail, water, sewers, and public builgioiga]ly
requires large upfront investments to construct and significanttéong costs to operate
and maintain.

Modernizing our $at ed s I nfrastruct uinfeastructele cr i t i c
receivedai @ from the Ameri can 0SoZ0 lelt yReopforQi vGar
slightly above the nati onal average of A D.

infrastructure for too long it needs attention now. American infrastructure spending is

at the same level now ireal dollars as it was in 1968n 2005, the World Economic

For u@lobal Competitiveness Repartanked the United Stateséo
number one for economic competitiveness, but in just five years, its ranking slipped to

15th behind countries such as Singapore, Canada, and tteel Anab Emirates. With

the American Jobs Act, President Barack Obama has put forward a plan that would help
address these issues and create thousands of jobs, but we cannot wait for Congress to act.

In the area of transportation, a new report from Tiexas Transportation Institute
ranks the Washington, D. C. regi on, includin
congested region for auto commutelisfound that among areas between 1 and 3 million
people, Baltimore rankswumber onein annual hourswasted per auto commuter.
According to the final report from théMaryland Blue Ribbon Commission on
Transportation FundingVaryland needs an additional $870 million annually in new
transportation revenues just to address current needs. To put thipgspective, just
the number one priority transpoitat projects from each of the 23 counties and
Baltimore Citytotals more than $12 billion in costsmore than current revenues of $2
billion a year can possibly support.

The 2011 Report Card for Maryld givesthe Statea A DO f or Its stol
infrastr-ocforedrankCng water in the Baltimor
wastewater infrastructure in the Baltimore Metropolitan area. The Society estimates that
Maryland has $5.4 bilioninws t ewat er i nfrastructure needs
water infrastructure needs an investment of $4.0 billion over the next 20 years.

Maryland school infrastructure faces similar obstacles. If current annual funding
levels are maintained, theralMbe $1.3 billion available for school construction in fiscal
2013 through 2017; however, current estimates show over $3.0 billion in needs over that
same time period.

As governments face the growing backlog of repairing, replacing, and expanding
infrastructure, they face some of the most daunting budgetary challenges since the Great
Depression. Since 2008, government revenues have declined significantly due largely to



the recent economic downturn. Despite several rounds of federal stimulus, budget
cutting, and in some cases tax and fee increases, the overall economic neictaires
challengingand significant risk continues for the foreseeable future. These challenges,
combined with the current need taeatejebgai r
and spur economic development, require the State to utilize innovative and alternative
ways to finance and implement large scale infrastructure improvements. As this report
illustrates, publigprivate partnerships are one way that statescwlerlg at to address

their infrastructure needs.



Background

What Is a Public-Private Partnership?

There is no single, globalgccepted definition for publiprivate partnerships
(P3). Governments of all levels, private corporations and-gavernmeh organizations
have generally developed their own definitions based on specific needs, context and
policy goals. However, after examining and comparing humerous existing defingions
number of common elements emerge, including:

1 A private entity perfans a variety of functions normally undertaken by the
public sector;

1 Costeffective allocation of risks and benefits between the private and public
sectors;

1 A relationship defined by a lorgrm, performancéased contract; and

1 Government retains owndrip and accountability for the asset and its ultimate
service to the public.

Some examples of frequently cited P3 definitions are cited below.
The National Council for PubhPrivate Partnerships defines P3s as:

AA contractual a qublie agemeyn (federbledtatteoe n  a p
local) and a private sector entity. Through this agreement, the skills and

assets of each sector (public and private) are shared in delivering a

service or facility for the use of the general public. In addition to the

sharing of resources, each party shares in the risks and rewards potential

in the delivery of the service and/or

The United States Department of Transportation (USDOT) defines P3s as:

AA contractual agreement formed between public and privateorsect
partners, which allows more private sector participation than is
traditional. The agreements usually involve a government agency
contracting with a private company to renovate, construct, operate,
maintain, and/or manage a facility or system. While plublic sector
usually retains ownership in the facility or system, the private party will
be given additional decision rights in determining how the project or task
wi || be completed. 0

The National Conference of State Legislatures (NCSL) has expandédeon
USDOT definition by indicating that P3s cover as many as a dozen types of innovative

ac



contracting, project delivery and financing arrangements between public and private

sector

partnersin P3s, the private sector performs functions normally undertakéine

government, but the public sector remains ultimately accountable for the facility and the
overall service to the public.

P3 as:

In its recently enacted P3 legislation, the Commonwealth of Puerto Rico defines a

AAN entity t hadesaodetfgotsd of the pubticesectorewstio u
resources of the private sector by means of a joint investment that results
in the benefit of both parties. Such partnerships are sought with the
purpose of providing a service for citizens, as well as building or
operating a facility or pragct that is held in high priority by the
government. These partnerships shall be vested in high public interest,
that is, the Commonwealth is neither relinquishing its responsibility of
protecting such interest, nor waivingsitrights to receive an efficient
service, nor renouncing ownership of the public assets included in the
Partnership Contract. o

Partnerships British Columbia views P3s as:

AA form of pr ocur e fieem tperforntarrcdaseds s e s a
contract where apropriate risks associated with a project can be
transferred cost effectively to a private sector partner. These risks can
include: construction, schedule, functionality of design, financing, and the
long-term performance of the asset through the optinikication of
responsibility for operations, maintenance and rehabilitation. Projects are
considered to be P3 structures as they can be structured to require some
degree of private financing, are longer term, can include responsibility for
operations and fe cycle performance of the asset, and are enforceable
with a performancdased payment mechanism for the duration of the
contract term. o

When considering the variety of P3 definitions, it is important to remember that

most have been developed assumimecsic policy objectives.For most public entities,
these include but are not limited to:

1 Enhancing the provision of sufficient quality public infrastructure on a timely
basis;

1 Apportioning between the public and private sector the risk involveden th
development, peration and maintenance of infrastructassets;

1 Promoting socieeconomic development and competitiveness; and

1 Fostering the creation of jobs.



The Public-Private Partnership Spectrum

A wide range of functions can be performed thg private sector using a P3
delivery approach Exhibit 1 below provides an overview of how these functions can be
combined into various delivery models.

ExHIBIT 1: PuBLIC -PRIVATE PARTNERSHIPS PROJECT DELIVERY M ODELS

100% Privatized

Build Own Operate

Design Build Finance Operate
Maintain

Design Build Finance
Maintain

Build Finance

Private Sector Risk

Operations & Maintenance

Design Build

Design Bid Build

100% Government

Public-Private Private Sector Involvement
Partnership Models

To date, the public secton iMaryland has been primarily responsible for most
aspects of public infrastructure, including but not limited to financing, developing,
constructing, operating, and maintaining facilities. Under the conventional method of
procuring a project, the publieestor may contract with the private sector to provide
discrete functions divided and procured through separate contracts. These separate
functions may be for project design, construction, operation or maintenance. - Public
private partnerships contemplaiesingle entity being responsible and financially liable
for performing all or a significant number of these functions.
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Benefits and Challenges of Publi®rivate Partnerships

Publicprivate partnerships can provide benefits by allocating resplins and
risks to the partyi either public or privaté that is best positioned to undertake the
activity in a manner that produces the desired result and does so most efficiently and
costeffectively. Under the right conditions, P3s have the potentiprdoide a wide
array of benefits beyond risk sharing, including application of advanced construction
techniques, faster project delivery, operational efficiencies, and access to an expanded set
of financing resources.

Publicprivate partnerships do nobowever, provide a reliable and consistent
revenue source on their own. P3s are not a funding source, but rather one of many
delivery methods. P3s nearly always require underlying or additional revenue sources,
either conventional state and federal reses or alternative resources such as tolls, fares,
rents, user fees, or availability paymenitsis also important to remember that the private

sectoro6s higher costs of <capital and the
in higher upfrontproject costs. P3s are typically loteym agreements involving State
assets that may impact the Stateds budget

charges on citizens. As such, each proposed P3 requires careful and comprehensive
evaluations othe fiscal, management and policy implications.

Public-Private Partnerships Globally and Nationally

Publicprivate partnerships have been used globally for several decades. For
example, toll road concessions started in Spain in the 1960s; howavamaRgements
increased dramatically in the past 25 years. The movement to P3s internationally can be
partially attributed to a broader expansion of privatization in the early 1990s, and
recognition that the public sector could either not afford or cowdd deliver the
necessary infrastructure in a timely manner. The presence of P3s is strong in Europe,
particularly in England where in the early 1990s the government went through an effort
to privatize government operations to create efficiencies foateetp. Globally, P3s are
used across all sectors, with a heavy emphasis in transportation, schools, and utility
projects.

Despite their use in many countries, the extent to which P3s areagsed
percentage of all infrastructure developmiergtill limited. As shown irExhibit 2, only
two European countries have more than 20% of their public investment provided through
P3s.

11
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EXHIBIT 2: USE OFPUBLIC -PRIVATE PARTNERSHIPS IN EUROPEAN COUNTRIES AS A
PERCENTAGE OF TOTAL PUBLIC INVESTMENT

EUROPEAN COUNTRIES WITH THE MOST P3s As APERCENTAGE OF PuBLIC
P3INVESTMENT INVESTMENT (2001-2006)
1. UNITED KINGDOM 32.5
2. PORTUGAL 22.8
3. HUNGARY 7.3
4. SPAIN 6.9
5. GREECE 5.9
6. BELGIUM 3.5
7. ITALY 2.5
8. NETHERLANDS 2.2
9. GERMANY 1.5
10.FRANCE 1.3

Source: Publi®Private Partarships to Revamp U.S. Infrastructure, Eduardo Engel, Ronald Fischer, and
Alexander Galetovic, The Hamilton Project.

The United States is a relative newcomer to P3s. Even though there is aff old 19
century tradition of privately constructed and operdtdidroads and bridges, following
World War I, responsibility to construct and operate public infrastructure in the United
States fell almost exclusively federal, tate, and local governments. However, as states
struggle to fund necessary projectsn@intain and expand its infrastructure, they are
increasingly turning to the private sector to assist in the financing, construction and
operation of public infrastructure.

July 1989 marked the first major transportation P3 in the United States, nen t
E-470 toll road was constructed outside of Denver, Colorado, using a -design
contract and private financing. Using a broad definition of P3s that include desidn
projects, since 1989, 24 states and the District of Columbia have used a &S pooc
help finance and build at least 96 transportation projects worth a total of $54 billion. The
vast majority of these projechave occurred in eight stae3exas, California, Florida,
Colorado, Virginia, Minnesota, North Carolina and South CaamolirMost of these
projectsinvolved desigrbuild or desigrbuild-operatemaintain contracts, which did not
include private financing. To date, orll{ of these projects have involved some type of
private financing component.

The nature of P3s in thenited States changed dramatically in 2005 when the
City of Chicago implemented a 9&ar lease of the Chicago Skyway in exchange for an
upfront payment of $1.8 billion. Shortly after, the Indiana Finance Authority completed a
75year lease of the Indiargoll Road in exchange for a $3.8 billion upfront payment.
However, seven years after these landmark deals, the list of P3 projects in the United
States is still relatively smallExhibit 3 on the following pagshows the number of P3
projects by stateincluding desigrbuild projects. Only two states, California and
Florida, have completed more thBdP3 projects.

12



EXHIBIT 3: TRANSPORTATION PUBLIC -PRIVATE PARTNERSHIPS IN THE UNITED STATES
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Humber of PPPs by state)
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Note: Includes desighuild projects.

Source: Moving Faward on PubliePrivate Partnerships: U.S. and International Experience with PPP
Units, December 2011, The Brookings Institution

The tolls, rents, fares or other user fees associated with specific P3 aastets
projectsoften generate sufficient revenuesfully cover the costs of asset development,
operations, and maintenance. However, this is not always the case, and other methods
have been developed to meet the funding needs of projects that generate little or no direct
userfee revenues.One optionsuccessfully employed elsewhere, both globally and
nationally, has been the availability payméased P3 structuréAn availability payment
is a payment based on the private partneros
use to the required stdards and at the required timesExamples of availability
paymentbased P3 structures in the United States include the RTD Eagle P3 transit
project in Colorado and the Port of Miami Tunnel project in Florida. While availability
payments have not yet beapplied in the Maryland context, future projects may require
consideration of this approach.

13



Public-Private Partnerships in Maryland

The history of P3s completed in Maryl and
For example, although desipuild contra&ts are sometimes included in the larger P3
category, they are generally accepted in Maryland as just an alternative contracting
method. For example, the InterCounty Connector, under construction in Montgomery
and Prince Geor ge0s fooradesmgrbuilee contracis,sanddesvimp o s ed o0
Maryland would view it as a P3. The issue of how a P3 is defined in Maryland was a
specific responsibility of the Commission and is addressed in greater detail later in this
report.

On page8, a list of generallyaccepted key elements of a P3 were outlined to
include a private entity performing@ variety of functions normally undertaken by the
public sector; cosgéffective allocation of risks and benefits between the private and
public sectorsa relationship defied by a longerm, performancéasedcontract; and
government retainingwnership and accountability for the asset and its ultimate service
to the public. To date, only three projects in Maryland, either completedpoogness,
include a significant raber of these key element§hese include the recently completed
Seagirt Marine Terminal; the planned redevelopment andtlenng lease for two travel
plazas along Interstate 3%wned by the Maryland Transportation Authority (MDTA);
and the planned reddepment of State Center.

Seagirt Marine Terminal: In 2009, the Maryland Port Administration (MPA)
secured a 5@ear lease of Seagirt Marine Terminal to Ports America Chesapeake (PAC).
The existing terminal at Seagirt, which opened in 1990, requireg@ed (50 foot) berth
to handle the larger ships expected following the 2014 completion of the Panama Canal
widening. The longerm contract assigned responsibility for this new berth construction
to PAC, as well as operations and maintenance of thetyaaitithe duration of the lease
period. According to the terms of the deal, $140 million that was originally used to
construct Seagirt was returned to MDTA. Additionally, PAC will make annual payments
of $3.2 million to MPA, which grows based on inflatistarting in yeari¥e, along with
payments of $15 per containfar each container in excess of 500,000. While Seagirt
remains under MPA ownership, many of the-tlaxgay risks of development, operations,
and maintenance have been transferred to theterisector.Since its approval, the
Seagirt projechas already created 1,350 jobs with anothe®@ Fermanent positions
expected.

[-95 Travel Plazas: The publieprivate partnership proposed for th€3 travel
plazas involves the financing, redevelopmeperation, ad longterm maintenance of
Maryland Houseand Chesapeake Housthe two travel plazas that MDTA owns in the
median ofl-95. Both sites are located along the most heavily traveled interstate on the
East Coast and serve more than 5 milliairgns a year. Built in 1963 and1975,
respectively, both structures are reaching the end of their useful lives. A request for
proposals for the travel plazas was issued in June 2011, and proposals were received in
November 2011 and are currently undeview. In pursuing this publiprivate
partnership, MDTA has three specific goals:

14



1 Obtain new or likenew facilities to replace the current Chesapeake and
Maryland Houses;

1 Ensure that the facility design and operation provide a positive customer
experence; and

1 Provide a fair return to the State, and provide for transfer of the facilities in
satisfactory condition at the end of the term.

Redevelopment of State Center: The State Center project involves the
redevelopment of several State office builgh in BaltimoreCity into a mixeduse,
transitoriented development with residential, office and retail spatke project has
been under consideration since at least 2004, and involves several phases of construction
that will not be complete for mordhdn a decade.The original State Center office
campus has fallen into severe disrepair, with functionally obsolete buildings, and a
singleuse environment that is largely inactive in the evenings and on weeKkEnelsite
is located directly on the Stateenter Metro Station, across from the Cultural Center
Light Rail Station, offering an unparalleled transit location, yet the current development
layout does not optimize these assets. The new development seeks to create a-24/7 live
work-play community litked seamlessly with the existing transit infrastructure. While the
private sector is primarily responsible for the mphiase development program, the State
will remain the ovner of the underlying propergnd has committed to remain a leng
term office t@ant of the completed facilityFor these reasons, Phase | of State Center is
generally recognized as a PBlowever, future phases may not be consid&2sl since
project delivery may be limited to a more traditional joint development, a ground lease,
or sale of State real estate for private development.

Other projectsn Marylandthat may fall under the larger P3 umbrella but may not
contain all of the key elements of a P3 include:

1 Student Housing Projects: Thirteen student housing projects with dato
value of more than $415 million have been completedseaten State
universities since 1998, providing more than 7,600 beds for students. These
projects were developed, constructed arel @yerated and maintained by a
private sector partner under a tmwct with the Maryland Economic
Development Corporation (MEDCO). The facilities are owned by MEDCO
and were financed through the issuance of tax exempt bonds by MEDCO;

1 Public HealthLab: The St ateds current public heal
35 years old and is inadequate in many ways, including its capacity, design,
and structure. Although originally envisioned as a State project funded by
gener al obligation bonds, concerns abou
to deliver the project fast have led to changes in the financing and
development of the project. The project will be developed, constructed,
maintained and operated by a private developer under contract with MEDCO.

15



MEDCO will own the facility and issue revenue bonds for thegmtoj The
State will enter into a capital lease with MEDCO and the lease payments will
service the revenue bonds; and

Certain TransitOriented Development ProjectsThe Maryland Department

of Transportation (MDOT) is working on several trassiented @velopment
(TOD) projects across the State. TODs are not P3s by definition, but may
include P3 arrangements in some cases, such as Phase 1 of State Center.
TODs generally mean real estate development projects within walking
distance of a transit statiothat are designed to increase transit ridership
through the use of dense developments that include a mix of commercial,
retail and housing uses. TODs may take place on public or private land.
TODs on State land may simply involve either a sale or grdease to a
developer, in which case they are just standard forms of joint development
and not typically considered a P3. These standard arrangements fall under
existing State laws affecting property dispositions, as well as Board of Public
Works policies. In 2008, MDOT entered into an administrative agreement
with the Department of Legislative Services to provide regular reporting on
designated TODs, including joint development projects.

16



Legislative History of Public-Private Partnerships
in Maryland

Maryland does not currently have a single, centralized enabling statute expressly
authorizing P3s. Instead, a collection of overlapping laws, regulations, and opinions
currently guides the implementation of P3s in Maryland. Most legislative effortseo dat
have focused on P3s for transportation projects.

Legislative History of Transportation Public-Private Partnerships

In 1996, an opinion by the Attorney General determined that the statutory
authority that created MDTA also granted it the authority ntereinto P3s for toll
highways. In 1997, MDTA established by regulation a Transportation FRiiate
Partnership Program for ndnghway projects, under the statutory authority of sections
4-205 and 4312 of the Transportation Article.

Chapter 4300 f 20014 i mplicitly acknowl edged t
authority to enter Il nto transportation P3s
opinion and regulations by addressing oversight and reporting requirements for contracts
to acquire or construchew transportation facilities projects (Sectiom@6 of the
Transportation Article). Chapter 430 also required MDTA to provislelays notice to
certain legislative committees before entering into any contract or agreement to acquire
or construct a reveieproducing transportation facility. Chapters 471 and 472 of 2005
slightly modified the information that MDTA must provide before entering into a
contract to include additional information on revenues and bond financing.

Chapter 383 of 2007 addresse@sPmore directly and created a statutory
definition of transportation P3s asfal ease agr eement bet ween MD"
entity for the operation and maintenance of an existing or future toll or transit facility".
Chapter 383 also created notificatimguirements for transportation P3s to include 45
days of review and comment by the budget committees and House Ways and Means
Committee before issuing a solicitation for a P3 project and before entering into a P3.
Information required to be submitted inded a description of the proposed lease
agreement and finance plan, including information ongetting authority, a codtenefit
analysis for the project, and provisions relating to contract oversight.

House Bill 1238 of 2008 (failed), House Bill 18°6f 2009 (failed), and House
Bill 271 of 2010 (failed) would have expanded the definition of P3s to include a sale or
long-term lease of an existing facility or an agreement for the private entity to construct,
reconstruct, finance or operate a toll fagiland would have included additional
information that must be submitted to the legislature for review and comment prior to the
implementation of a P3.
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In 2008, when MDOT announced that it was considering a P3 for Seagirt Marine
Terminal, legislative taff determined that the then current definition and oversight of P3s
excluded port projects, andherefore no legislative notification of the project was
required. To address this, the legislature adopted several notification provisions specific
to Seajirt projectthrough its annual budget process. Although MDOT had flexibility to
pursue and negotiate the project on its own, periodic briefings to the budget committees
were required as well as reports at key points in the process. Additionally, the dra
agreement was praled to the budget committees for review and comrpeior to its
signing.

To address some of these issues, including the definition of a P3 and the review
process for P3 projects, Chapters 640 and 641 of 2010 were enacted, cheafirg t
statewide statutory framework for P3s. Chapters 640 and 641 also created the Joint
Legislative and Executive Commission on Oversight of PuPticate Partnerships to
analyze these issues further and report to the Governor and General Assembly.

Legislative History for Non-Transportation Public-Private Partnerships

Outside of transportation, few statutory references are made to P3s. Chapters 306
and 307 of 2004 (the Public School Facilities Act of 2004), established P3s as an
acceptable formfaalternative financing method for the construction of public schools. It
requires that provisions in current procurement law relating to public school construction,
including prevailing wage and minority business enterprise requirements, must also apply
to alternative financing arrangements. (Chapter 581 of 2010 added preferences for State
and local business entities to the procurement provisions that must be met when utilizing
alternative financing.) In regulations developed by the Board of Public V@
required by Chapters 306 and 307), local education agencies utilizing alternative
financing like P3s must provide to the Interagency Committee on School Construction:

9 Justification for use of the alternative financing method, including the
advantage that method will provide;

1 A description of the alternative financing method;

91 A description of the proposed procurement method;

1 The estimated project cost; and

91 Approval from the county to utilize the alternative financing method.

Prior to the implerantation of Chapters 640 and 641, no legislative notification
was required for P3s undertaken by higher education; thereddlir of the University

Systemof Maryl andds projects f ormwitheutlagidlaivet housi

approval; however, th pr oj ect s wer e approved by the
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Board of Regents and the ground leases with MEDCO were approved by the Board of
Public Works.

Current Legislative Framework of Public-Private Partnerships in
Maryland

Chapters 640 and 644 f 2010 are the Statebds first
statutory framework for both transportation and 4r@msportation P3s. Chapters 640
and 641 slightly modified the definition of P3s, created separate titles in the State Finance
and Procurement andiransportation articles for P3s, created additional notification
requirements for al/l State agenci es, requir
debt, and established the Joint Legislative and Executiven@sion on Oversight of
Public-Private Partnerships.Appendix 1, page 55provides the full text of Chapter 640
of 2010. Chapter 641 contains identical text and is not included here

As mentioned earlier, there is no one universal definition of a P3. Every state
must decide what level of ipate participation in public projects should be defined as a
P3 and what, if any, additional approvals, reviews, or oversight of those projects may be
necessary. P3s exist along a spectrum of public and private relationships with varying
degrees of riskyeward, and responsibility by each sector. The definition should be
inclusive enough to include the many possible variations of projects across all sectors of
government, yet be exclusive enough to prevent the capture of routine contracts with the
privatesector for everyday tasks such as maintenance.

Chapters 640 and 641 defined a P3 as:

AA sale or |l ease agreement bet ween a uni
private entity under which the private entity assumes control of the

operation and maintenance of axisting State facility; or the private

entity constructs, reconstructs, finances, or operates a State facility or a

facility for State use and will collect fees, charges, rents, or tolls for the

use of the facility.o

The statute also contains threelesions. It states that a P3 does not include:

A A s-term ofderating space lease entered into in the ordinary course of
business by a unit of state government and a private entity and approved
under Section 4321 of [the State Finance and Procuremeatiicle; a
procurement governed by Division 1l of [the State Finance and
Procurement] article; or publicprivate partnership agreements entered
into by the University System of Maryland, where no State funds are used
to fund or finance any portion ofaga t a | project. o

The P3 legislative notification process established by Chapterar@#1641 was
intended as a shemrm solution until the Commission was able to undertake a
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comprehensive review of current statute, including the role of legislateesight and
parameters within which P3s should be allowed.

Overall, the Commi ssion was established
oversight ofP3s As required by statute, the Commission is to assess the oversight, best
practices, and approvalquesses for P3s in other states; evaluate the statutory definitions
of i puhblviad e partnershipbo and Apubl i c no
recommendations concerning the appropriate manner of conducting legislative
monitoring and oversight of P3s; andake recommendations concerning broad policy
parameters within which P3s should be negotiated.

Lt. Governor Anthony G. Brown serves as chair of tharE&snber Commission
which includes four members of the General Assembly, a member of the private sector,
representatives of higher education, MEDCO, the Stadium Authority, the Treasurer, and
the secretaries of Transportation and General SerAggrendix 2, page 67contains a
roster of Commission members.
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The Commi ssionbdbs Proces

Public Meetings

The Commission held six public meetings and one public forum. The
Commission held four meetings during the months of August, September and October
2011 and heard from nearBO experts, whose @ertise included labor, financand
project delivery. The exper briefed the Commission on experiences from other states
and nations, best practices, and the issues associated with-gnulaie partnerships.

The meetings were held in the Joint Hearing Rawithhe Legislative Services Building.
During the first far meetings, expert panelists presented testimony on various aspects of
P3s and Commission members had the opportunity to pose questions and discuss. At the
final two meetings, the Commission discussed its recommendations and final report.

Summary of Public Meetings

The following contains a brief summary of each meeting. A full summary of each
meeting is contained iAppendix 3, page 68 All of the materials presented to the
Commi ssi on can be found on t he Co mmi
http://mlis.state.md.us/other/PubRrivatePartnerships/index.htm

1 The first meeting, held on August 30, provided a general overview of P3s,

including their hisb r vy and financing, and revi

responsibilities;

1 The second meetingheld on September l4focused on P3s in the
transportation sector. Six expert panelists presented various aspects of
transportation P3 projects, including issues, nagohs and lessons learned;

1 The third meetingheld on September 2&cused on P3s in the utilities and
social infrastructure sectors. It was divided into three distinctpaniels:
utilities (water, energy, etc), general social infrastructure (hdspitaurt
houses, etc), and education facilities (higher education ab#) K

1 The fourth meetingheld on October 12focused on how other states have
created a process for P3s and on labor and public interests;

1 At the fifth meeting, held on November lihe Commission turned its focus

to its recommendations. The Commission discussed its potential
recommendations and identified topics wehenore discussion was needed;
and

1 At the sixth meeting, held on Decembkt, the Commission reviewed the
comments eceived from various stakeholders about the tentative
recommendations it had discussed at its previous meeting. These comments
are included irAppendix 4, page 75 The Commission then reviewed and
approved its final recommendations to the Governor ame@EAssembly.
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http://mlis.state.md.us/other/Public-PrivatePartnerships/index.htm

Maryland Forward Forum: Public -Private Partnerships and
Investments in Public Infrastructure

On November4, the Commission hosted a public forum partnershipwith
Baltimore City Community College to solicit ideas from the public armointerested
parties on how to improve Maryladdsprocess for oversight of publarivate
partnerships. Ove200 participants attended and had the opportunity to provide input
into how Maryland can more effectively utilize P3s to maintain, improve apanel the
Statebs infrastructure and engage in discuss:s
approval by the State. The handoptovided to participants acentained inAppendix
5, page 83

The full day event consisted of three partspenirg session, a breakout session
and a discussion with Lt. Governor Brown on how to improve the process for P3s and
develop an effective statutory framework in Marylan@®uring the opening session,
Sandy Apgar presesd the keynote address and provided atéss with his insight and
experience on P3sMr. Apgar, an international authority on housing, infrastructure, and
real estatandicated that he supports $£&nd summarized his position as followis]
believe that business is the main engine for growith &ealthcreation in our market
economy, that government has an essential role in ensuring individual opportunity and
fairness, and that P3s are potent vehicles for bringing the best of both seguoldic
and privatel to bear on the most challenginggtmlems of our times. Infrastructure is at
the top of the Iist.o

After the keynote address, attendees participated in one of five breakout sessions,
affording them an opportunity to provide input on many of the key issues that the
Commission was taskeditw studying. Each session was moderated by one private or
nonprofit sector representative and one State of Maryland employee familiar with P3s.

Al moder ators were given the same set of
discussions. Breakout sésss included two groups focused on transportation, two

groups focused on social infrastru@u¢schools, prisons, hospitalgnd one group

focused on utilities (water and energy).

Following the breakout sessions, all attendees reconvened to engame in
discussion with Lt. Governor Brown, the secretaries of Transportation and General
Services, and one moderator from each of the five breakout sessions. Each moderator
provided a summary of the issues and themes discussed in their breakout session and Lt.
Governor Brown asked questions and fielded questions and comments from the audience.
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Forum Findings

The following provides a brief summary of findings from the public forum. A
summary of discussiorisom the breakout groups is includedAppendix 6, page 85

Q: What are some of the benefits, challenges and unique needs of P3 projects in
this (transportation, utility, social infrastructure) sector?

The efficiencies of the private sector along with the transference of risk during a
P3 project havehte potent i al for unl ocking the value
maximizing the strengths of both sectors.

Q: What criteria do you think is important for choosing to do a project as a P3
rather than a traditional State capital project?

A Value Fo Money analysis should be used (look to Canada or Virdona
examples. There should be a transparent process that aims to protect the public interest.
The needs and justifications for P3 projects should be identified, articulated and
supported up frat with the objective of evaluating risk versus public benefit. The project
must have a public benefit.

Q: What is the best way to balance P3 projects need for an expedited and
someti mes confidenti al review and approval
transparency, accountability, and oversight?

It is important for the P3 process to have a clear command structure for making
decisions, open participation early in the process, then a clear path to the entipsint.
important to remember that P3 jcts can cost the private sector millions of dollars to
structure, while trying to manage all possible risks during the proposal process. The State
must be mindful that politics is a major and extremely unpredictable risk that the private
sector cannot itigate.

The private sector is less likely to make substantial upfront investments if they
believe that a political debate will derail a P3 projeStates that have the most success
with P3s often have wetlefined processes and roles for each stddeholf Maryland
wants to have the most bidders at the table for its P3 projects, it is important to make the
process clear and predictable.

Q: How should the tate manage P3 projects?

The key word in determining a magement structure forB3 i st ieashi p. o |
the past, standard development projects have been guided simply by a contract between
the public and private sectorslowever, P3s are much more partnership driven in which
there is a mutual recognition of needs.order for the full berfés of the partnership to
be realized, the State needs to relinquish a certain degree -td-day control, while
maintaining measurable performance oversight and overall control of the asset.
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Q: What is the role of union and labor interests in P3 pctg€

There were many different opinions on this question. Labor interests want to
ensure that P3 projects contain provisions that address certified training programs for
construction contracts, employee transfer ammmunity benefit andbargaining
agreements. Labor also felt strongly that it should be included in the beginning of the
process. Business interests voiced the need to make sure that labor requirements do not
tip or make the playing field level and burdensome.

Q: What role should the Stwaplay in financing P3 projects?

The State may play a role in financing P3 projects, but any financing should be
fully evaluated to ensure that the public sector involvement is fully woven into the fabric
of the agreement (cost and allocation of rewatti)he public sector has a financing role,
then there should be some benefits that accrue to the public sector, either in lower project
costs, favorable lease terms or revesharing.
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Findings and Recommendations

After hearing from nearh80 industry and finance experts, representatives from
other states, labor and public interest groups, and the two hundred participants that
attended the public forum, the Commission focused its attention on its findings and
recommendations. To aid in this dission, committee staff developed a chart
comparing how other states handle each of the provisions that were included in the
Commi ssiondbs charge. The st Arizoaas Califdintas en f or
Colorado, Connecticut, Florida, lllinois, Miesota, Puerto Rico, Texas, and Virginia,
had either already completed a P3 project or had recently enacted their own P3
legislation. Appendix 7, page 96,provides the comparison chart used to aid the
Commi ssionds discussion.

Chapters 640 and 641 of ZDEnumerated a long list of specific issues for the
Commission to consider and report on to the Governor and General Asseifiidy.
Commi ssionds complete set of recommendati on:¢
on page 47 The following discussion is awnmary of recommendations only. This
section will discuss each of thesuesassignedeven if the Commission chose to make no
recommendation This section also contains recommendati@msissueghat may not
have been included in Chapters 640 and 644 d&a being recommended by the
Commission based on itemprehensiveeview of P3s.

Definition of a Public-Private Partnership and Public Notice of
Solicitation

The Commission was charged with evaluating both the statutory definitions of
Apuiplvt @ partnershipo and .AQChaptérs 660 ancbB4i ce of
created the following definition of a P3:

AA sale or |l ease agreement bet ween a uni
private entity under which the private entity assumes control of the
operation and maintenance of an existing State facility; or the private
entity constructs, reconstructs, finances, or operates a State facility or a
facility for State use and will collect fees, charges, rents, or tolls for the
use of the facility. Publiprivate Partnership does not include a short
term operating space lease entered into in the ordinary course of business
by a unit of state government and a private entity and approved under
Section 4321 of [the State Finance and Procurement] article; a
procurement governed by Division Il of [the State Finance and
Procurement] article; or publicprivate partnership agreements entered
into by the University System of Maryland, where no State funds are used
to fund or finance any portion of a capital projéct.

While this definition is reasonable and provides a very functional definition of
P3s, other states employ definitions that are more general and focus more on the
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partnership anthe collaborative relationship between the public and private sectors and
less on the mechanics of how these agreements are structured. The introduction to this
report contained a number of definitions of P3s from Nlagional Council for Public

Private Partnerships, USDOT, NCSL, the Commonwealth of Puerto Rico, and
Partnersips British Cobmbia. Additionally, Appendix 7, page 9fovides the statutory
definitions that other states use for P3s.

The Commission recommends a definition that encompasses many of the key
themes of what a P3 is and focuses the definition less mctidnality and more on
policy. The Commission recommends the following statutory definition of P3s:

A A p prvate partnership is a method for delivering assgsgg a
long-term, performancdased contract between a reporting agency and a
private enity where appropriate risks and benefits can be allocated cost
effectively between the contractual partners. The private entity performs
functions normally undertaken by the government, but the reporting
agency remains ultimately accountable for the tsmed its public
function. The government usually retains ownership in the asset and the
private party will be given additional decision rights in determining how
the asset is developed, constructed, operated and/or maintained over its
|l i fecycle. 0

The Commission reviewed the exceptions currently included in statute for short
term operating space leases, routine procurements already governed by Division Il of the
State Finance and Procurement article, and P3s entered into by the University System of
Maryland (USM) where no State funds are used. The Commission supports all of the
exclusions currently in statute, though some changes are recommended.

The Commission had some discussions about energy performance contracts,
which are agreements to desigrstall, finance, maintain, and manage energy systems or
equipment to improve the energy efficiency of a building or facility in return for a portion
of the energy savings. The Commission finds that energy performance contracts are
excluded from the P3 resiv and approval requirements currently in statute because they
are regulated in Division Il of the State Finance and Procurement article, which already
has a blanket exception. The Commission supports the exclusion of energy performance
contracts from P8eview and approval requirements and recommends that this exclusion
remain.

The Commission also discussed the use of ground leases, which may include a
long-term lease of Statewned land to a private entity that occupies and develops the
land during tle lease period. Although P3 agreements may include a ground lease, not all
ground leases are P3s. The Commission finds that the proposed definition of P3s, which
focuses on the delivery of assets, adequately precludes routine ground leases that the
Statemay enter into where a ground lease is entered into but the State is not involved in
the development of the project on that land. Only if the ground lease involves a private
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entity delivering a public asset on that land, whether it be a building omasleewould
the project be subject to the P3 statute.

Currently, an exemption is provided for procurements governed by Division Il of
the State Finance and Procurementidle. This exemption clarifies that procurements
for goods and services, like coentts for operation or maintenance, are not included in
the definition of a P3. The Commission finds that this exemption is prudent; however, it
does not capture procurements entered into by USM, Morgan State University (MSU)
and St. Ma r y oylend GGMCN).e These thrée highemreducation institutions
are all exempt from Division Il of the State Finance and Procurement Article. Instead,
sections of the Education Article require these institutions to develop their own policies
and procedures forrpcurement. Therefore, to provide a similar exemption for
procurements to the higher education institutions, the Commission recommends that
procurements governed by policies and procedures developed by: the University System
of Maryland in accordance witSection 12112 of the Education Article; Morgan State
University in accordance with Section-140 9 o f t he Education Arti
College of Maryland in accordance with Sectior4D5(f) of the Education Article also
be exempt from the P3 statute

The Commi ssion recommends that al/l of t hi
be treated the same in the P3 statute. Therefore, it recommends that the exclusion for
USM P3 projects where no State funds are used be expanded to include Morgan State
Uni versity, St . Maryobés Coll ege of Maryl and
The Commission finds that although these projects should be exempt from the P3 statute,
it is still important for the projects to follova welldefined process. Therefore,eth
Commission recommends that the higher education institutions develop a set of
guidelines and regulations that establishes a process for P3s exempted from the State P3
statute.

The Commi ssionods charge al so requires a
definn t i on of a public notice of solicitation.
includingha request for expressions of interest,
of understanding, an interim development agreement, a letter of intenfprefiminary
development plan The Commission finds that the current definition of public notice of
solicitation is adequate; however, it recommends that a request for qualifications, another
type of solicitation documend)sobe included in the definiin.

Policy Statements and Goals

Many states include in their P3 statute broad policy statements that recognize
funding challenges in infrastructure repair, maintenance, and construaticoyrage
private investment intate projects; and support theeuof P3s and other types of
collaboration between the public and private sectors as warranted. Maryland does not
currently have such a policy statement or goals included in its statute. The Commission
finds that these types of statements can be useful e x pl i ci tly stating
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willingness to work with the private sector on certain infrastructure projects. The
Commi ssion recommends the following policy
Statute:

AThe publ i c policy o fs tot utiliee pBhlicarivage o f Ma r
partnerships where applicable for infrastructure initiatives for purposes,

including but not limited to, furthering the development and maintenance of
infrastructure assets; apportioning between the public and private sectoiskhe

involved in the development, operation and maintenance of such assets; fostering

the creation of jobs; and promoting the seeionomic development and the
competitiveness of Maryland. 0

During its deliberations, the Commission clearly stated thatMd and ds pur sui t o
should be focused on physical infrastructure and the delivery of eathetsthan

privatization or the contracting out of existing services. It maintained that for P3s to be

successful, the State must retain ultimate contrdsassets, and create a process that

combines the strengths of the private sector with those of the public. sector

Process for ldentifying, Evaluating, Implementing and Overseeing
Public-Private Partnerships

Implementing a P3 project from start to fimisequires a multitude of different
stages, considerations, reviews, approvals, oversight and management. These stages can
generally be divided into categoriesne requiring higher levels of review, perhaps by
the Governor or General Assembly, and ttteebencompassing the more eayday nuts
and bolts processes and administrative functions. This sectiocedBrfor Identifying,
Evaluatng, Implementing and Overseeing P3s, will focus on the more administrative
functions and how those processes amictired. The next section, Process for
Legislative Oversight of P3 Projects, will focus on the higher level review and approvals
of projects.

Generally, the Executive rBnch is responsible for identifying potential P3
projects, requesting and reviewiR@ proposals, negotiating P3 contracts, and monitoring
contract compliance. These functions <can e
office or other coordinating body or by whichever agency is pursuing a P3 project. Since
many states tend to focuselely on transportation P3s, state P3 offices are typically
housed within the stateb6s department of tra
Florida and Virginia all utilize this model. Puerto Rico created a centralized P3
Authority respondile for P3 projects across athge agencies.

Currently in Maryland, the datp-day regulation of P3 activities is managed at
the agency level. Projeets-date have been managed either by MDOT, the Department
of General Services (DGS), or USM. The Comnaisdieard from several experts about
the potential benefits of having a central State P3 office or one located within MDOT.
Benefits of a P3 office may include a centralized point of contact and information for
private sector partners, an ability to cooate and streamline processes, and the ability
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to build a repository of best practices and institutionalize knowledge of P3s. While the
Commission recognizes these benefits and has some interest in creating a P3 office, given
the current budgetary and @wonic challenges, there is some concern about whether
creating a new P3 office is fiscally prudent.

With or without a P3 office, the Commission finds that having an established P3
process makes it easier for everyone involved with a P3 project. lidpsopotential
private partners with an assurance that a fair and predictable process will be followed and
it provides State agencies and elected officials a roadmap for how P3 projects will be
undertaken. The Commission wants to ensure that the propeesgr policies and
procedures are developed, but watttsleave the Executive rBnch the flexibility to
develop a process that fits its needs. Therefore, the Commission recommends that after
the 2012 legislative session, the Executiveuich should estdibh via Executive Order a
process to improve the management and coordination of flR@rerojects. The
Executive Order should:

i1 Establish a process to coordinatethe6te 6 s P3 acti viti es
Branch;

1 Establish a center for excellencg a repository of information on best
practices and the Stateds knowl edge

1 Determine which executive agencies should participate in the formation and
review of presolicitation P3 proposals and the process for such review;

1 Estalish a process, in coordination with the Treasurer and Comptroller, to
determine whether a project will impact debt affordability;

1 Create a mechanism to evaluate and identify which planned infrastructure
needs could be considered as P3s;

1 Identify resouces needed to improve the P3 process (legal, procurement,
accounting, etc.);

i Establish the process to conduct periodic reviews of the P3 statutory
framework;

1 Include how executive agencies can share knowledge of their P3 expertise;

1 Explore the possibl use of availability payments and their applicability in
Maryland,;

1 Provide a process and timeline for MDOT and DGS to draft or revise their P3
regulations (to include a process for solicited and unsolicited proposals);

1 Encourage executive agenciestmsider community benefit agreemeratsg
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1 Provide an opportunity for the legislative budget committees to review and
comment on th&xecutive Banch process for managing P3s.

Furthermore, the Commission recommends that the processes and procedures
estdblished by the Executive Order should be promulgated as regulations to
institutionalize these processes. The legislative budget committees should have an
opportunity to review and comment on the regulations concurrent with the Joint
Committee on Adminiseect 1 v e, Executive and Legislative
of the regulations.

Process for Legislative Oversight of Publid’rivate Partnerships

As noted above, the process for handling thetdaday administrative functions
of a P3 project is oftn handled at the agency level or by some type of P3 office, while P3
project reviews and approvals are conducted at a higher level. State statutes regarding
the oversight and legislative review B8 projects vary greatly. Each state has different
requrements as to what documents must be submitted and when; what type of analysis
must be conducted; who has the authority to review, comment, approve and veto projects;
what is subject to approval; when approval is required; and the length of time allowed fo
review and approval.

The Commi ssionbés research into other stat
the following:
1 Connecticut, Florida,and Puerto Rico require P3s to be approved by the

Governor. In lllinois, P3s involving new toll highways stalso be approved by
the Governor,

1 California, Connecticut, Texas, and ntvansportation P3s in Virginia require
legislative review, but not approval;

1 Florida and lllinois require that P3 projects receive-gsthorization by the
legislature;
1 Colorado, Connecticut, Illinoisand Puerto Rico require annual reports to the

legislature for all P3s;

1 Colorado requires approval by metropolitan planning organizations for
transportation P3s;

1 Minnesota allows local jurisdictions to veto projects;
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i Connecttut, Florida, Puerto Rigoand Texas require submission of certain
documents to aid the review process, including -besiefit analyses, risk
assessments, traffic and revenue studies or other types of analyses; and

1 The periods for review and approval rarfgom 30 days in Minnesota and Texas
and for nortransportation P3s in Virginia to 60 days in California and for
transportation P3s in Virginia.

The Commission heard from many experts in the private sector about the need to
minimize the amount of reviewnd approvals required after an agreement has been
reached but before it is executed. The possibility of a project veto after an agreement has
been reached can have a chilling effect on the willingness of the private sector to pursue
P3 projects in thattate. Because the private sector typically spends 3% of the
project cost just to bid on a P3 project, they prefer a process that indicates if chosen, the
project will move forward. Lengthy review periods can also be a deterrent to P3 projects.
The Commission finds that there is an inherent dichotomy in the need of the public sector
to be deliberative and transparent and the need of the private sector to act quickly and, in
some cases, confidentially. The review and approval protiessefore requres a
delicate balance between these needs.

As shown inExhibit 4 on the following pagecurrently, Chapters 640 and 641
require two phases of review.

1

T

At least 45 days before issuing a public notice of solicitation, a report must be
submitted to th legislative budget committees and the State Treasurer, and
the budget committees may review and comment on the report; and

At least 60 days before seeking Board of Public Works approval of a P3
agreement, the proposed P3 agreement must be submittied kegislative

budget committees and the State Treasurer. The State Treasurer then has 30
days to assess the i mpact of the propc¢
affordability limits and to submit this analysis to the budget committees. The

budget comnitees then have 30 days to review and comment on the proposed
agreement and the Treasurerds assessmen
debt.
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ExHIBIT 4: CURRENT P3REVIEW PROCESS

Agency Decision to Solicit for P3 Project

Report to Budget Committees for Report to State Treasurer for
Review Review*

} MNot less than 45 days by statute

Approximately 3 months
proposal response time

} Varies on project/deal complexity

— WVaries on project/deal complexity

Solicitation for a P3 Project

Receive Completed Proposals

Review Proposals & Begin Negotiations

Reach Acceptable Agreement Terms
—— Varies on project/deal complexity
Agreement Terms Sent to State Treasurer for Review *
I Within 30 days by statute

State Treasurer Submits Analysis to Budget Committees for Review *

I MNot less than 30 days by statute

Board of Public Works Approval

* State Treasurer review/analysis steps not required
for Maryland Transportation Authority projects.

Additionally, annual reports to the budget committees are reguowaderning
any P3 projects currently under consideration and a status report of any P3 projects
already entered into.

The Commission finds that this baswo-phase legislative review and comment
structure is adequate; however, some changes are recoeunenthe Commission
recommends that all reports be submitted to the legislative budget committees, the State
Treasurer, the Comptroller, and the Department of Legislative Services. The budget
committees should have sufficient time to review and commeaaoim report.

In Phase 1, the report submitted prior to the public notice of solicitation, the
Commission recommends clarification on what the report should provide. Currently, the
statute is silent on the report contents. The Commission recommexidbehreport
include the specific policy, operationahd financial reasons for pursuing the project as a
P3; the possible risks and anticipated benefits of the project; and any potential workforce,
economic development, or environmental implicationsitiddpated benefits may include
but are not limited to expedited asset delivery, cost savings, risk transfer, net new
revenue, statef-the-art techniques for asset development or operations, efficiency of
operations and maintenance via innovative managertechniques, or expertise in
accessing and organizing the widest range of financial resources.

In Phase 2thirty (30)days prior to an agreement being executed, the Commission

recommends that a report be submitted that provides updated informaiwergthing
included in the presolicitation report as well as a copy of the proposed agreement.

32



During these 30 days, the Comptroller and Treasurer should determine whether a project
impacts State debt affordability limits, and if so, what impact thepgrhas. The budget
committees should concurrently review and comment on the refpeinibit 5 provides a
flowchart showingherecommended review process.

EXHIBIT 5: COMMISSION 68 RECOMMENDED P3REVIEW PROCESS

Agency Decision to Solidt for P3 Project.
Detailed report sent to Budget Committees, Comptroller and State
Treasurer

Review by Budget Committees, Comptroller and State Treasurer®
Report Posted Online for Public Review**
Option for Public Hearing by Budget Committees —

—— 45 days maximum by statute

Solicitation for a P3 Project

Approximately 3 months |
proposal response time
Receive Completed Proposals

Timing varies on

project/deal complexity
Review Proposals & Begin Negotiations

Timing varies on
1 project/deal complexity

Timing varies on
project/deal complexity

Reach Acceptable Agreement Terms

Agreement sent to Budget Committees, Comptroller and State
Treasurer for Concumrent Review and Comment®
Agreement Posted Online for Public Review**

]— 30 days maximum by statute
Board of Public Works Approval

* Comptroller and State Treasurer review/analysis steps not required for Maryland Transpertation Authority projects.
** Proprietary information can be withheld

The Commission spent a lot of time eatering the review and approval process
for P3 projects and formed a subcommittee to look at this issue in depth. The
Commi ssion finds that the | egislatureds

dependent on an a giaformayiach sarlyaahd often to the legslatre. o v i d e

While each P3 project is unique and legislating communication can be difficult, informal
updates to the legislature on the status of P3 projects can be invaluable. For example,
during the Seagirt P3 projedMDOT provided periodic updates to the legislature to keep

it apprised of the project as it moved forward. This collaboration allowed the legislature
to provide an expedited review of the proposed agreement before it was executed. This
level of commurgation should serve as a model for other P3 projects.

The Commission recommends that agencies undertaking a P3 project should help
expedite the legislative review process by providing information to the legislature
throughout the project development pes. To the extent that information is provided
early and often, this allows the legislature to provide an expedited review of projects.
The legislature may facilitate faster review periods by sending a letter to the agency
supporting a project moving fiward before the review period expires. The legislature
should take sufficient time to thoroughly review the prgjectt recognize that timely
review is critical.
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The Commission finds that public review of documents is essential to government
trangarency. Therefore, the Commission recommends that theopcéation report
and the proposed agreement be posted online
or on the projectdos website, if onefhas bee
reports should be available on the Maryland Register, along with a link to the full report.
Proprietary information can be withheld as necessary throughout the process and post
award.

Broad Policy Parameters

Chapters 640 and 641 charged the Cossion with making recommendations
concerning broad policy parameters within which P3s should be negotiated and
enumerated a long list of potential parameters that the Commission should consider. The
Commission reviewed each of these parameters and hewsitites have chosen to deal
with these issues. The following will discuss each of these parameters and include
relevant observations from other states. In some c#seCommission choseot to
make a recommendation on a particular issue.

Term Lengths

The term lengths of P3 projects can vary greatly and often depend on the amount
of time it takes for the private sector to achieve its desired rate of return. In 2004, a joint
venture of CintraMacquarie leased the Chicago Skyway for ay@8r lease The
following year, the same joint venture leased the Indiana Toll Road for 75 years. These
lease terms are generally on the long end of the spectrum. In Maryland, the Seagirt P3
provides for a 5§ear lease of the terminal and the travel plazas B8iigy advertised as
a 35year lease.

Some states cap the maximum term length of P3 agreements, while others do not.
Of those who have a maximum term length, term lengths typically range from 50 to 99
years. Some states have a maximum term length totestdut allow for longer
agreements in some cases. For example, in Florida, term lengths are generally limited to
50 years, but the secretary of the department of transportation can authorize a term of up
to 75 years, and the legislature may approve gdonger than 75 years. Similarly, in
Puerto Rico, term lengths are limited to 50 years, but the legislature can grant extensions
of up to 25 years.

Contracts that extend 75 or 99 years into the future can be difficult to construct
because significanthanges can occur over that period of time. Long contacts are also
chall enging to properly evaluate the asset 0:
change and innovation. The Commission finds that a maximum term length should be
established; hoewer, they recognize that there needs to be flexibility for certain projects
that are not financially viable within that maximum term length. The Commission
recommends establishing a 50 year maximum term length for P3 projects; however, a
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process should e established through the Board of Public Works that allows for the
waiver of this cap if the agency provides justification of why a longer term is warranted.
This waiver process should be allowed at any point prior to contract execution, including
prior to solicitation, during the review of proposals, or as part of the contract negotiation
process.

Non-Compete Clauses

Non-compete clauses are contract provisions that may prohibit the public sector
from building or maintaining facilities that aremparable to facilities that the private
sector is operating under a P3. Nmmpete clauses are most typically seen in
transportation and may prohibit the State from building a free road parallel or near a road
tolled under a P3 project. Na@ompete clases give some protection to the private sector
partner that revenues for their project will not be adversely affected by the public sector
offering an alternative facility at a lower or no cost. When improperly executed,-a non
compete clause can hindeeth publ i ¢ sectords ability to
California, a P3 for State Route 91 became controversial when the department of
transportation was prohibited from making any improvements, including widening the
norttolled portions of the lghway that ran alongside the tolled express lanes or building
mass transit nearby, despite population growth and congestion on thaladrhighway.

To prevent similar problems, states have addressedcompete clauses in
several different ways.Some states, like Connecticut, Florida and lllinois expressly
prohibit all norcompete clauses. Arizona and Colorado permitecmnpete clauses, but
stipulate that the clauses do not apply
documents. Qier states prohibit necompete clauses, but allow for compensation to the
private sector partner if improvements made by the public sector adversely affect P3
project revenues. Combining many of these different variations into one provision,
California aad Texas prohibit nosompete clauses but allow compensation to be
provided for adverse affects on revenue, but not for projects that were already planned,
involve safety, do not increase capacity, are for high occupancy vehicles, or are non
highway projets.

The Commission finds that an outright ban on -nompete clauses is not
prudent, because in some cases aawnpete clause can provide the private partner an
assurance that their revenue stream will not be adversely affected without having any
detrimental impact on the State. For example, the Seagirt P3 containedcampate
clause that prohibits the operation of a container terminal at Dundalk Marine Terminal
for 16 years or on any land owned, leased or operated by MDOT or MDTA for 15 years.
This clause was very important to the private partner and the State felt comfortable in
granting this limited term nenompete clause since it has no intention to develop another
container facility in this time period.

The Commission supports the commesive clauses developed by California

and Texas and believes that a similar clause in Maryland can protect the interests of both
the public and private sectors. Furthermore, sincecoompete clauses are primarily an
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issue related to highway P3 projectse Commission recommends that only these

projects be addressed in statute as to allow maximum flexibility for other types of
projects. The Commission recommends that for road, highway and bridge projects only,
norrcompete agreements should be prohibitemlvever, compensation may be provided

for projects that result in a documented revenue loss for the P3 project. Compensation
may not be provided for projects already i
Capital Improvement Programor Consolidated Transportation Prograry) safety

projects, improvement projects with minimal capacity increases, or projects involving

other transportation modes (i.e. transit).

Public Involvement

As noted above, there is an inherent dichotomy in P3s in the need piiltic
sector to be deliberative and transparent and the need of the private sector to act quickly
and, in some cases, confidentially. One of the efiegrd concerns raised about P3s is
that they lack transparency. To combat this, most states inclutheir P3 enabling
statutes some type of provision for public notice, hearings, or comment periods. Public
involvement can take place at any stage of the process, but most typically occurs before
the final approval of the agreement. Given the-tmstand highaccessibility of the
internet, some states allow public notification to take place on state websites, while others
still require newspaper advertisements.

The Commission finds that public involvement in P3 projects is important and
should be simiar to what is available for other types of capital projects and expenditures.
The Commission recommends that public notification be held concurrent with the two
phase legislative review periods. Hence, during 4balay review of a notice of
solicitation being issued and 30 days prior to the execution of an agreement, reports and
proposed agreements provided to the legislature should also be available for review by
the public on the contracting agencynds websi
established. Similarly, a brief synopsis of these reports, along with a link to the full
documents, should be available on the Maryland Register. Following the execution of an
agreement, the agreemeritosld be available upon requefuring Phase 1 othe
legislative review, the legislative budget committees may hold public hearings on the
project at their discretiorDuring the public review periods, the Commission finds that
proprietary information may be withheld as necessary.

Role of State Finaning

P3s typically include some form of private sector financing, such as debt or
equity. The public sector partner may or may not participate in funding a P3 project. In
the Seagirt P3, the private partner utilized-éaxempt revenue bonds through BIEO
and the State did not contribute any money to the project. The revenue bonds will be
repaid through revenues collected from port customers. Conversely, in the State Center
P3, the State, the private developer, and Baltimore City will share in the aothe
project. The Commission heard from several experts that the private ssamisrta have
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Askin 1 nioadrdomefingrecial stake in the outcome of the project, otherwise the
private partner may have little reason to operate efficientlgranvate.

Some states satrits on the maximum amount afase and/or public participation
in funding P3s Some states place limits otate funding by project, like Connecticut,
which prohibits the state from funding more than 25% of the total progett Other
states limit the total amount of state funding that can be used on all P3 projects. Florida
law stipulates that no more than 15% of total federal and state funding in the Florida
Transportation Trust Fund in any given year can be collectivblygated to P3s.
Similarly, Texas law stipulates that total state funding in any federal fiscal year may not
exceed 40% of the statebs federal obligatior
and instead expressly provide that any combinatiofedéral, state and local funding
may be used.

The Commi ssion recognizes the i mportance
theg a me 0 ; h o we v eavery PB gr@ekt iis zinignegandtthatasame infrastructure
projects are not traditionally revenrgenerating (such as transit), the Commission was
hesitant to set limits on how P3 projects may be funded. The Commission recommends
that no limits be placed on State financing and that any combination of federal, State, and
local funds, grants, loans debts may be used for P3 projects.

Setting and Increasing Tolls, Fees, Rents and Other Charges

One of the ofterheard concerns of toll road P3s is that they result in much higher
toll rates for citizens than if the project had been built via a tomdik funding
mechanism. This may be partially true in the fact that the public sector is often reluctant
to implement unpopular toll increases until necessary, while the private sector is willing
to increase tolls each year to combat inflation and gatiséstors.

To combat taxpayer concerns, many of the P3s entered into in the United States
include contract provisions that set the timing and rate of increases, limit the amount of
rate increases to the consumer price index or some other inflatimeasure, or require
the public and private sector to agree on r e
P3 statutes, most states do not set limits on rate increases in law; however, they do
require that the P3 contract address how rate increadeseavidetermined. The
Commission finds that rate increases should be governed in some way; however, it is
difficult to set these requirements in law since P3 projects can vary so greatly. The
Commission recommends that P3 contracts should always cantaisionsaddressing
methods forrate increases; however, statute should not govern the content of these
provisions.
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Use of Proceeds

P3s may involve leases for reverueducing facilities that the State currently
owns and operates, such as tolds or port facilities. In exchange for a ldaegn lease
of these facilities, the public sector may receive a large upfront payment or annual
payments from the private sector. Large upfront payments can create budgeting
challenges to ensure that reveauhat would have been received in the future to pay for
future expenses will still be available. Similarly, since many P3 projects involve
transportation, there is a concern that these proceeds may be usedtf@nspartation
purposes, thus redireoy what would have been transportation revenues tc non
transportation purposes. Several states, including Colorado, Florida, lllinois, Texas and
Virginia, require that revenues from transportation P3s must be used for transportation
purposes.

In Marylard, the use of transportation dollars for stoeensportation purposes is
often a concern raised when an increase in transportation revenues is being considered.
There have been instances of funds from t he
usedtofud expenditures in the Statebds general f
Several bills have been introduced in the legislature to prohibit such transfers from the
transportation fund to the general fund, but all have been unsuccessful. The Slommis
recommends that that all proceeds from P3 projects accrue to whichever fund would have
otherwise received the revenues. Thus, revenues from transportation P3s would be
dedicated to transportation projects. The Commission also recommends thatdhkie s
be a provision that allows a portion of P3 proceeds or other sources to fund an account
from which predevelopment costs or payments to unsuccessful bidders can be made.

RevenueSharing

It can be difficult t o pralpiesmgrbwth i imssess
value many years into the future. Concession deals that involve 4elondease of an
asset to the private sector in exchange for an upfront payment to the public sector can be
especially difficult to establish a value that is fairkoth parties. In 2008, Chicago
announceda*gear | ease of the cityds downtown par
billion upfront payment. The foll owing yea
issued a report saying that the city did nobgerly estimate the value of its parking
meters and should have gotten at least $2.13 billion in the transaction. Much of the
difference in estimates was based on different assumptions of future operating and capital
costs and the level of risk inherentoperating parking meters over the next 75 years.

To prevent similar problems, many experts agree that rev@mareng over the
life of the contract can provide better financial outcomes for both the public and private
sector than upfront payments. vRauesharing can mitigate some of the risk of trying to
assess the present value of an asset over the life of @elongontract. Many state P3
enabling statutes are silent on revesharing. Some states say that revesharing
may be utilized, butlo not require it, while Puerto Rico requires that the use of excess
revenue be addressed in the contract. Florida law requires that toll road P3s utilize
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revenuesharing, while California requires that excess revenues be used to pay down
debt, improve th facility, or provide revenusharing.

In Maryland, both the Seagirt and travel plazas P3s utilize some type of revenue
sharing. The Commission finds that reveisharing is desirable; however, it may not be
appropriate in all types of P3s. Therefdlee Commission recommends that whenever
applicable, revenusharing should be utilized.

Workforce Issues

During its October 1th meeting, the Commission heard from several
representatives dhbor and the public interest, including the American Fedemnatf
State, County and Municipal Employees, the Mithntic Laborers Employers
Cooperation Education Trust and the American Federation of Teachers. These experts
expressed concerns about the shand longterm effect of P3s on existing protections
for State empyees and workers, promoted and encouragedsteof project laboand
community benefiagreements, and advocated for the need for independent oversight of
P3 projects.

To address these issues, several states, including Connecticut iand, Il
explicitly state in their P3 statutes that other state laws, such as prevailing wage laws and
minority inclusion laws, apply to P3s as well. Connecticut and Puerto Rico include
additional protections fostate employees in their P3 laws, such agiireng preferential
hiring for displaced w@te employees with the private sector partner, providing job training
assistance, and allowing for job transfers within state government. In regard to project
labor agreements, Connecticut requires the use efaping wage requirements or
project labor agreements, while lllinois requires the use of project labor agreements for
all transportation projects. The remaining seven comparison states that the Commission
looked at did not have specific provisions retyag workforce issues in their P3 statutes.

The Commissiomrecommendshat current Statevorkforce policies apply to P3
projects as well. These State policies include:

1 Living Wage: In 2007, Maryland became the first state in the nation to adopt a
statevide living wage law. The living wage aw requires certain contractors and
subcontractors to pay established living wage rates to employees working under
certain State services contracts, like maintenance contracts;

1 Prevailing Wage: The prevailing wag law applies to contractors and
subcontractors when the total value of the project exceeds $500,000 and the
Statebés financi al participation must be 5

i Minority Inclusion: The Stateds minority business e
and federal disagntaged business enterprise program encourage non
di scrimination in the procurement process
a goal t hat at | east 25% of the tot al d c
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contracts is awarded to eligible MBEs, indhgl 7% to African Americarowned
busineses and 10% to womeowned businesses. MBE firms must be at least
51% owned and controlled by African Americans, Hispanic Americans, Asian
Americans, Native Americans, or women;

1 Preference for State Employees BtateOperated Facilities: Subtitle 4 of Title
13 of the State Personnel and Pensions Article provides protections for State
employees in the procurement of services exceeding $100,000 Exebative
Branch performed within Stateoperatedfacility. It provides that it is the policy
of the State to use State employees to perform all State functions in all State
operated facilities ipreferenceo contracting with the private sector; and

1 Federal Fair Labor Standards Act:This federal law establiseéasic minimum
wage, overtime, recordkeeping, and youth employment standards affecting full
and partime workers in the private sector and in federal, state, and local
governments.

Representatives of labor and the public interest spoke to the Conmmadxiat
the importance of community benefits agreements. Community benefits agreements are
agreements between community groups and real estate developers that set forth the
benefits that the community will receive from the developnmnproject Common
benefits can include living wages, local hiring, use of hiring halls, training programs,
affordable housing, environmental remediation and funds for community groups. The
Commission finds that community benefits agreements can be a valuable tool ingensuri
that communities most affected by a particular project or development receive benefits
from that project. The Commission recommends that the use of community benefits
agreements be encouraged.

In addition, the Commission recommends that all P3raots assess how to
ensure a high quality workforce and consider workforce impacts.

Green Building Requirements

As not ed above under t he AWor kf or ce | s
recommends that it is important to explicitly state that certain Stdiges apply to P3s.
This includes State laws and regulations on prevailing wages, living wages, minority
inclusion, environmental regulations, and protections for State employees. This should
also include the StatedOs ygonedidsbii gti rPerife
Buildings Act (Chapter 124 of 2008) requires that most new or renovated State buildings
and new school buildings meet or exceed either the United States Green Building
Council 6s Leadership in EnerggieriadfonadSiMemnvi ronm
rating or a comparable rating according to a nationally recognized, accepted, and
appropriate standard approved by the Department of Budget and Management and DGS.
Chapters 527 and 528 of 2010 expand this requirement to include coiyroollege
capital projects that receive State funds.
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Unsolicited Proposals

Many of the experts that came to speak to the Commission commented on the
value of allowing for unsolicited P3 proposals. Allowing for unsolicited proposals
enables the privatsector to submit bids for P3 projects where the State has not issued a
solicitation. Unsolicited proposals may be useful if the private sector estimates it can
bring cost savings to the government either through operational efficiencies or innovative
practices. Most states that the Commission looked at allow unsolicited proposals under
certain conditions. Only Connecticut and Puerto Rico prohibit unsolicited proposals.
Arizona, California, Colorado, Florida and Texas allow unsolicited proposals hutereq
that a competitive bidding process must follow. Colorado and Florida require certain
conditions regarding potential cost savings be met. Arizona, Florida and Virginia require
proposal fees for unsolicited proposals.

In Maryland, regulations develed by MDTA allow unsolicited proposals for
non-highway transportation projects only. Current law and regulations do not address
unsolicited proposals for nemansportation projects. The Commission finds that
sometimes the private sector may have prastior innovations that allow them to
construct projects or perform services more efficiently or at a lower cost; thus, there is
value in allowing unsolicited proposals. The Commission recommends that unsolicited
proposals for all types of projects be aled. This includes removing the current
prohibition in regulations on unsolicited proposals for highway projects. The
Commission further recommends that unsolicited proposals should aid the agency in
implementing its functions in a manner consistent witate policies and that a
competitive bidding process should follow if the proposal has merit. Agencies may
charge proposal fees for submitting unsolicited proposals, and these fees can be higher
for proposals that do not address projects already iStheat e s pl anni ng doc.t
the Capital Improvement Programr Consolidated Transportation Program

Identifying Potential Projects

The Commi ssionbs charge required it to co
should be established regarding idemti§ potential P3 projects. Several experts
stressed the importance of having a pipeline of potential P3 projects that the market can
review and bid on at the appropriate time. Other states handle the identification of
projects in many different ways. alifornia and Puerto Rico assign the identification of
projects to certain entities. In California, it is the Public Infrastructure Advisory

Commi ssi on, |l ocated within the statebs Busi
and in Puerto Rico, it is theuerto Rico P3 Authority, a stafadbne P3 office. Florida
and Texas reqguire that P3 projects be incl

program in order to be eligible. Other states set limits on the types of P3 projects allowed

or on the numbeof projects permitted. The Commission finds that the identification of
potential P3 projects is best handled by the agencies. Therefore, the Commission
recommends that a process for identifying ptgebe established through the Executive

Order recommeattedi n t he THAProcess for |l denti fying,
Overseei ng (p&gg2380). secti on
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Foreign Ownership

The Commi ssionbs charge required it t o
should be established for P3s regarding foreign owneddltjpate assets. This provision
references the controversy that arose in 2006 when Dubai Ports World acquired P&O
Ports, a company providing port management and stevedoring services at six ports in the
United States, including the Port of Baltimore. Gamns arose over port and national
security because Dubai Ports World was a stateed company of Dubai, in the United
Arab Emirates. In reviewing the P3 enabling statutes of selected comparison states, only
Arizona has any provisions regarding foreigmmpanies. Arizona law requires that
foreign corporations apply for authority to do business in the state. The Commission
finds that P3s typically involve the lease, not sale, of State assets and that the P3 market
is dominated by foreigbased companiesTherefore, the Commission recommends that
no provision is necessary in regard to foreign ownership.

Land Appraisals

The Commi ssionbs charge required it to co
should be established for P3s that require one oe rappraisals to take place as part of
the process for soliciting or executing a RB.its review ofother states, the Commission
did notfind any that hagbrovisions in statute regarding land appraisals. Furthermore, the
Commission finds that existingté&@e procurement law already requires appraisals for
certain land dispositions and that this existing law is sufficient for P3s as well.
Therefore, the Commission recommends that no provision is necessary in regard to land
appraisals.

Applicability of Certain State Laws to PublicPrivate Partnership
Projects

P3 projects often blur the line between the public and private sector. Legal
challenges could arise with facilities developed, financed, operated and maintained by the
private sector about wheghor not these are still public facilities. Therefore, explicitly
stating that certain State laws, rules and procedures also apply to P3 projects may provide
an important legal protection for the State.

Eminent Domain

Current State law allows foh¢ use of eminent domain, or the acquisition by
condemnation of private property for public use, in certain circumstances. To avoid
possible litigation about whether or not P3 projects constitute a public use, many P3
enabling statutes expressly statet thiainent domain may be used by the public sector
for P3 projects. The Commission finds that this provision provides an important legal
protection to the State. The Commi ssion r
contracting agencies to use eminentdm for P3 projects when necessary and when
completed in accordance with existing State law procedures.
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Police Jurisdiction

Many state P3 endéibg statutes declare that athte and local laws apply for P3
projectsas they would for traditionatae projects and that law enforcement has the same
duties and responsibilities on P3 projects that they have in their respective jurisdictions.
The Commi ssion recommends that Maryl andods
that all State and localianinal laws apply at P3 facilities and that police retain the same
powers and authorities that they have within their respective jurisdictions. Furthermore,
State law enforcement agencies should be allowed to provide law enforcement services to
the privae sector for a fee that includes both direct and indirect expenses.

Competitive Solicitations

The nature of P3 contracts can be quite different from routine procurements by
the State. Procurement laws often focus on the purchase of goods and sewVioesy
not always be robust enough to include revegereerating contracts or losigrm leases
of facilities. Additionally, the review of P3 proposals may require alternative evaluation
criteria and review processes not allowed by existing procuremest saich as the use
of best and final offers, negotiation with bidders, the shortlisting of bidders, or selection
based on qualifications or best value. Most P3 enabling statutes specify the procurement
or solicitation processes and evaluation criter& thay be used for P3s so that no legal
guestions arise about whethéat® procurement laws apply.

In addition, the labor community raised concerns about the selection criteria used
for developers and contractors involved in P3 proje&spresentativesvho testified
before the Commission recommended that the State establish selection criteria that could
include past performance, cost and quality, timeliness, local hiring history, and training
opportunities. The Commission finds that allowing State @gento select a bidder
based on best value allows some flexibility in the selection criteria as long as those
criteria are enumerated in the solicitation document. Additionally, existing State
requirements for responsibility determinations as laid ouTifle 21 of the Code of
Maryland Regulationgnsure that certain basic criteria are met.

The Commi ssion recommends that Mar yl and

authority for all agencies to enter into P3s and create a process for the solicitation of
projects. This process should be similar to existing procurement law. It should:

1 Allow for the use of request of proposals, request for qualifications, and
requests for information;

1 Allow for the prequalification of bidders, shetisting of biddersnegotiation
with bidders, and best and final offers;

I Permit the use of alternative evaluation criteria, such as selection based on
best value or qualifications;
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1 Require the use of performance bonds;

1 Require agencies to conduct responsibility detertimna of the private
partner or if the private entity is a consortium, any partner owning 20% or
more of the consortium;

1 Require that any changes in the private sector partner require a responsibility
determination, notice to the budget committees andoappby the Board of
Public Works; and

1 Allow unsuccessful bidders to be paid for the right to use work products from
their proposals.

Standard Contract Terms

The Commi ssionds charge included sever al
standard entract terms that should be included in any P3 project. For many of these
contract terms, the Commission recommends that State law should not luietatese
matters are handled in the contract, but only require that the contract address these
matters. This recommendation recognizes that P3 projects can take many different forms,
making it difficult to be prescriptive about how certain matters are addressed in P3
contracts.

Maintenance Requirements

P3 contracts may involve turning over the dailyragiens and/or maintenance of
a facility to the private sector. Whether the facility is publiay privatelymanaged,
certain minimum standards and expectations should apply. To ensure these are being
met, many states require that public sector stalsdapply to P3 projects as well. P3
enabling statutes may allow public agencies to provide services, like maintenance or
snow removal, for the private contractor if costs are reimbursed.

The Commission recognizes that regardless of whether a P3yfaxibperated
and maintained by the private or public sector, Maryland citizens will still look to the
public sector for resolution should problems arise. The ultimate responsibility for
ensuring that facilities operate safely and functionally mhbstefore rest with the public
sector. The Commission finds that the inclusion of minimum maintenance standards in
P3 contracts ensures that the facility is maintained in an acceptable manner and that the
facility returned to theoublic sector at the end dhe contract term has been properly
maintained. The Commission recommends that all P3 contracts contain provisions that:

1 Includeoperations anchaintenance standards;

1 Allow the State to inspect the facility at any time during the contract term; and
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1 Allow the State to provide services to the private sector for a fee that includes
both direct and indirect expenses.

Performance Measures

Contracts involving the delivery of services often contain performance measures
so that the c¢ondadaand expegationgaeencieary conveyeaddonthe
contractor. This can be true of routine maintenance contracts or P3 contracts. Several
states, including California and Connectjaatquire P3 contracts to include performance
standards, criteria, and/ocentives and disincentives. The P3 enabling statutes of other
states, like Arizona, Florida, Puerto Rico, and Virginia state that performance measures,
payments based on service, and/or inspection by the contracting public agency may be
included in tle agreement but do not require it.

Performance measures are a way of life for Maryland agencies. In 1996,
Maryland implemented its Managing for Results (MFR) program, which requires
agencies to submit with their annual budget requests the missianasyiey goals, and
performance measures that guide the agency and each of the programs within the agency.
The results are used to measure results, enhance accountability and efficiency, guide the
deployment of resources and make budgeting decisions200@, Governor Martin
OoMal l ey i mplemented StateStat, a perfor manc
provides reatime review of agency performance and identification of opportunities to
improve coordination throughout the year and not just duriadptiiget process like with
the MFR program.

Due to the importance of performance measurement in Maryland, the
Commi ssi on recommends t hat Maryl andods P3 s
minimum quality standards, performance criteria, and performancentives and
disincentives.

Contract Oversight and Remedies for Default

As important as it is for contracts to clearly define expectations for both parties, it
is equally important for contracts to contain provisions for ensuring that these
expectatios are met and provide a process for recourse if they are not met. P3 enabling
statutes often contain provisions for contract oversight and default. These include
allowing or requiring P3 agreements to contain provisions regarding:

1 Inspection of the fatities by the public sector;
i Rights, remedies, and penalties for contract default or termination; and/or
i Independent audits or audits or inspections by the public sector.

In Maryland, all State agencies are subject to fiscal and compliance audits by the
Office of Legislative Audits (OLA) at least once every three years. These audits examine
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t he agencyos financi al transactions, recor
compliance with generally accepted accounting principles and all State laws,andes

regulations. The Commission finds that OLA plays a valuable role in providing
independent audits of government units. Therefore, the Commission recommends that P3
projects also be subject to audit by OLA. Additionally, the Commission recommends

that all P3 contracts contain provisions for contract oversight and remedies and penalties

for default. The contracting agency should be responsible for providing contract
oversight.

Reassignments of Lease d&ub-leasing

Not all private entities thatyssue P3s plan to hold the lease over the entire term
of the contract. Some entities are interested in the capital construction portion of the
project only and sulease the operations and maintenance to another entity. Other
entities seek to increaseethralue of the asset and then reassign otleag®e the asset to
another entity so that their money is not tied up in the asset over a longer term. In
essence, this allows the original private
contract term izxomplete. None of the P3 enabling statues that the Commission looked
at contained provisions regarding the reassignment of leases-l@asuig. However, in
Maryland, the Seagirt P3 contract included a provision on this that may serve as a model
for other contracts. The Commission recommends that all P3 contracts contain a
provision that allows the State the right of first refusal and approval over any
reassignments of the lease or $edsing. Additionally, the legislative budget
committees should reose notification of these events.

Handback Provisions

P3 enabling statutes typically contain provisions regarding the condition or
process for the return of assets to the State at the expiration or termination of the P3 lease.
As mentioned above intféeMai nt enance Requirementso secti
that the inclusion of minimum maintenance standards in P3 contracts ensures that the
facility is maintained in an acceptable manner and that the facility returned to the private
sector at the end dhe contract term has been properly maintained. The Commission
recommends that all P3 contracts contain a provision that facilities must be returned to
the State at the expiration or termination of a lease in an acceptable condition. This
prevents the nivate sector from failing to properly maintain the facility as the contract
nears an end and ensures that the public sector will not have to invest significant sums of
money in the project when it reverts to the State.
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TABLE 1: MARYLAND JOINT LEGISLATI VE AND EXECUTIVE COMMISSION ON OVERSIGHT OF PUBLIC -PRIVATE PARTNERSHIPS

RECOMMENDATIONS

DEFINITION OF A PUBLIC -PRIVATE PARTNERSHIP AND PUBLIC NOTICE OF SOLICITATION

Current

Public-Private Partnership (P3) is a sale or lease agreement between a unit t §tevernment and a private entity under which
private entity assumes control of the operation and maintenance of an existing State facility; or the private entitysg
reconstructs, finances, or operates a State facility or a facility for &atand will collect fees, charges, rents, or tolls for the use ¢
facility. Publicprivate @mrtnership does not include 1) a sherm operating space lease entered into in the ordimamge of busines
by a unit of $ate government and a privatatity and approved under SectidrB21 of [theState Finance and Procurementiiéle; 2)
a procurement governed by Division Il of [the State Finance and Procurefrénl$; or 3) public-private partnership agreemer
entered into by the University Sgsn of Maryland, where no State funds are used to fund or finance any portion of a capital proj

Public Notice of Solicitationincludes a request for expressions of interest, a request for proposals, a memorandum of understg
interim developrant agreement, a letter of intent, or a preliminary development plan.

Recommended

Public-Private Partnership: There are a number of key themes that, based on a review of other definitions, better represent {
essence and intention of a P3. 3takey themes should appear in any new legislative definition of P3s. This definition attel
include them all:

i A p piivdté partnership is a method for delivering assets using a-temg, performancéased contract between a reporti
agency ad a private entity where appropriate risks and benefits can be allocated cost effectively between the contractual Tast
private entity performs functions normally undertaken by the government, but the reporting agency remains ultimatelylacooy
the asset and its public function. The government usually retains ownership in the asset and the private party wilatditgiveh
decision rights in determining how the asset is developed, constructed, operated and/or maintained owvey its life . 0

Exclusions: Continue the three exclusions in the existing legislation but make the following changes:

1) Expand the exemption for procurements governed by Division Il of the State Finance and Procurement Article t
procurements governdxy the policies and procedures developed by: the University System of Maryland in accordance with Se
112 of the Education Article; Morgan State University in accordance with Sectidn019 of t he Educat i
College of Marylad in accordance with Section-#05(f) of the Education Article.

2) Expand the exemption for University System of Maryland P3s where no State funds are used to include Morgan State Sin
Maryds Coll ege of Mar yl andollegen ¢h offex fo entemioto R8s whérd np St&te fumasuareiuged,
education institutions should promulgate regulations establishing a process for these P3s.

Public Notice of Solicitation: Add a request for qualifications.
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PoLicy STATEMENT AND GOALS OF A P3PROGRAM

Current None stated.
The public policy of the State of Maryland is to utilize pulgiocvate partnerships where applicable for infrastructure initiatives
Recommended purposes, including but not limited to, furthering theaelepment and maintenance of infrastructure assets; apportioning betwe
public and private sector the risk involved in the development, operation and maintenance of such assets; fosteriimy tbejcbsa
and promoting the socieconomic developnmt and the competitiveness of Maryland.
PROCESS FORIDENTIFYING , EVALUATING , IMPLEMENTING AND OVERSEEING PUBLIC -PRIVATE PARTNERSHIPS
Current None.
The Commission does not recommend the creation of a P3 office.
After the 2012 legislative ssion, theExecutive Banch should establish via Executive Order a process to improve the managem
coordination of fture publicprivate partnershiprojects. The Executive Order should incltide following
o A process t o c o oactiditieqwithingheBxdtdiveBranent e 6 s P 3
Establisha cent er for excell ence and/or a repository of i
with P3s;
0 Determinewhich executive agencies should participate in the formation eridw of presolicitation P3 proposals and t
process for such review;
0 A process, in coordination with the Treasurer and Comptroller, to determine whether avatojegiact debt affordability;
0 A mechanism to evaluate and identify which planned itruature reeds could be considered as;P3s
Recommended 0 Identify resources needed to improve the P3 process (legal, procurement, accounting, etc.);
0 The process to conduct periodic reviews of the P3 statutory framework;
0 How executive agencies can share knowledgheif P3 expertise;
0 Explorethe possible use of availability payments and their applicability in Maryland,;
0 Encouragexecutive agencies to consider community benefit agreements;
0 A process and timeline fahe Maryland Department of Transportatiand the Department of General Services draft or
revise their P3 regulations (to include a process for solicited and unsolicited pro@vshls);
0 An opportunity for the legislative budget committée review and comment on the ExecutivariEh process for manag

P3s

The processes and procedures established by the Executive Order should be promulgated as regulations to instituteo
processes. The budget committees should have an opportunity to review and comment on the regulations concimeehbin
Commi ttee on Administrative, Executive and Legislative
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PROCESS FORL EGISLATIVE OVERSIGHT

Current

Not less than 45 days before issuing a notice of solicitation, a report must be submitee&tate¢hlreasurer and legislative bud
committees. Prior to approval of an agreement by the Board of Public \\BiKg), the State Treasurer has 30 days to analyes
impact on debt affordability limits and the legislature then has 30 days to rexdélahasurer's findings. Annual reports to legisla
budget committees are required containing any P3s under consideration, status reports of projects underway, and inig
projects utilizing conduit financing.

Recommended

Phase 1i Before issing a public notice of solicitation for a publprivate partnership, a reporting agency shall submit to
Comptroller, the State Treasurer, the budget committees and the Department of Legislative Services a report that st
specific policy,operational, and financial reasons for purguanpublieprivate partnership antlearly identify the anticipated risks af
benefits to thétate and any potential workforce, economic development or environmental implications.

There should be criteriatablished for evaluating the risks and benefits. Possible benefits could include but are not limited to €
asset delivery, cost savings, risk transfer, net new revenueopbthteart techniques for asset development or operations, efficien
operations and maintenance via innovative management techniques, or expertise in accessing and organizing the wide
financial resources. The report should include, if relevant and to the extent possible, a preliminary analysis on dbbityfford

The Comptroller, the State Treasurer, the budget committees and thenidepant Legislative Serviceshall have a maximum of 4
days to review and comment on this repofhe pre-solicitation reporshall be posted online during tHé& day review. The online
location of thepre-solicitation reporwill be either the reporting agency website or the specific project website, if one ha
established. Arief synopsis and a linko the presolicitation report should aldme included in the Marylah Register. At their
discretion the budget committees can hold a public hearing on the report.

Phase 2 Thirty (30) days prior to agreement execution, the reporting agency must submit to the Comptroller, the State Treg
budget committees anthe Department of Legislative Services cop@dsthe proposed agreement, including an update on
information included in the preolicitation report.The proposed agreement shadl posted online during the 8@y review. The onling
location of the prposed agreement will be either the reporting agency website or the specific project website, if one
established. Arief synopsis and a lindo the postegroposed agreemesihould alsde included in the Maryland Register.

TheComp r ol | e ed s t O f dfices thesbudget committees and the Department of Legislative Services have no m
30 days to assess the impact of the proposed agreement on debt affordability, review the proposed agreement and subraiita
to the Boardf Public Works. These reviews shall be concurrent.

Reporting agencies should help expedite the legislative review process by providing information to the legislature ttiveygbjmat
development process. The budget committees may facilitate fegiew periods by sending a letter to the reporting agency supp
a project mowig forward in advance of expiration of the &8y review period. The legislature should take sufficient time to thorot
review the project but recognize that timelyiesv is critical.

Proprietary information can be withheld as necessary throughout the process awigodst
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BROAD POLICY PARAMETERS

TERM LENGTHS

Current No express statutory provision.

Agreements should not exceed 50 yearsuiticlg all renewals and extensions, unless the reporting agency seeks and rec

Recommended exemption from BPW. Sufficient reasons must be provided for granting this exemption. This exemption can be grantedrdt
during the presolicitation, proposal rewe, or contract negotiations process.

NON-COMPETE CLAUSES

Current No express statutory provision.

For road/highway/bridge projects only, nRoompete agreements are prohibited; however, compensation may be provided for
that resutm a documented revenue | oss for the P3 project.

Recommended planning documents Capital Improvement Program{CIP) or Consolidated Transportation PrograntCTP)), safety projects
improvement projectsvith minimal capacity increases, or projects involving other transportation modes (i.e. if the P3 proj
highway project, no compensation for transit projects)

PUBLIC |NVOLVEMENT

Current No express statutory provision.

In Phase 1of legislative review, the prsolicitation report shall be posted online for paldomment for 45 days and the bud
committees have the discretion to hold a public hearifige online location of the preolicitation report will be either the agen
webste or the specific project website, if one has been establishiedef synopsis and a lino the posted preolicitation report car
beincluded in the Maryland Register.

Recommended In Phase 2of legislative review, the proposed agreement shall be postet during the 3@ay review by the Comptroller, Trearer,
the budget ammitteesandthe Department of LegislativBervices. The online location of the proposed agreement will be eithe
reporting agency website or the specific project website, if oad&an established? brief synopsis and a linio the postegroposed
agreement should alée included in the Marylan@egister.

Proprietary information can be withheld as necessary throughout the process sawigodst
ROLE OF STATE FINANCING
Current No express statutory provision.
Recommended Any combination of federal,t&te, and local funds, grants, loans or debt may be used towards appivblie partnership project.
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SETTING AND |NCREASING TOLLS, FEES AND OTHER CHARGES

Current No expess statutory provision.

Recommended Provisionsaddressing methods focreases must be included in the P3 agreement.

USE OF PROCEEDS

Current No express statutory provision.

Proceeds from P3s should accrue to whatever fund would havalhoreceived those funds i.e. proceeds from transportation P35
Recommended be used for transportation. If deemed necessary, a portion of proceeds from P3 revethessourcemay fund an account out (
which predevelopment costs and fees to unsuccesdfigns may be paid.

REVENUE-SHARING

Current No express statutory provision.

Recommended General guidance for contracts: Whenever applicable, rexvsrareng should be utilized.

W ORKFORCE | SSUES

Current No express statutory provision.

The Federal Fair Labor Standards Acd State requirements for prevailing wage, living wage, and protections for State emplq
the procurement of services at Stafeerated facilitiesapply to P3s. Minority inclusiois an important &te policy andts use shoulg
be encouraged for all projects. The use of community benefits agreements should be encouraged.

Recommended
The Commi ssion recommends that as fiGeneral Gui dance ffaoe
and consideworkforce impacts.
MINORITY INCLUSION
Current No express statutory provision.
Recommended Minority Inclusionis an important &te policy and its use should be encouraged for all projects.

! Title 13, Subtitle 4 of the State Personnel and Pensions Article provides protections for State employees in the procuremers ekeseedice $100,000 by the
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GREEN BUILDING REQUIREMENTS

Current No express statutoryrgvision.
Recommended State requirements for green buildings shall apply to P3 projects.
UNSOLICITED PROPOSALS FORP3PROJECTS

Current No express statutory provision.

Reporting agencies are authorized to accept any unsolicited proposalglitissist the agency in implementing its funosoin a
Recommended manner consistent witht&e policy. Agencies may establish an application fee for submitting unsolicited proposaisndedicited

proposalts acdcdrntedonad pr o elanhingabdcunerdly or CT¥), athigher ppoaat feed@an be required

competitive bidding process must follow if the unsolicited proposal has merit.

I DENTIFICATION OF PROJECTS

Current No express statutory provision.

See Process for daitifying, Evaluating, Implementing and Overseeing PuBtivate PartnershigSeerecommende&xecutive Order
Recommended

on page 48.

FOREIGN OWNERSHIP
Current No express statutory provision.
Recommended No express statutory provision.
L AND APPRAISALS
Current No express statutory provision.
Recommended No express statutory provision.
EMINENT DOMAIN

Current No express statutory provision.
Recommended General guidance for contract€ontracting agency may use eminent domain for the project in accordahcstaig law procedures.
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POLICE JURISDICTION

Current No express statutory provision.
General gudance for contracts: Allt8te and local criminal laws apply. Police retain same powers and authorities as with
Recommended respective jurisdictios. State law enforcement agencies may provide law enforcement services for a fee sufficient to cover I
and indirect costs.
COMPETITIVE SOLICITATIONS
Current No express statutory provision.
Clearly establish authority for all ageirs to enter into P3s and create a process for the solicitation of projects. This proces
allow for RFPs, RFQs, RFls, prpialification, shoHisting of bidders, negotiation with bidders, best and final offers, best
Recommended selection, and alternag evaluation criteria. Performance bonds apply. Responsibility determinations are required of thg
partner. If the partner is a consortium, any partner owning 20% or more must undergo their own responsibility deterdima
changes in parers require a asponsibility determination, 4&ays notice to the budget committees and approval by H
Unsuccessful bidders may be paid for the right to use work products from their proposals.
MAINTENANCE REQUIREMENTS
Current No express statutory priion.
Recommended General guidance for contracts: Agreements should indpdeations andhaintenance standards and allow for inspectiothbptate.
Agency may provide services for a fee sufficient to cover both direct and indirect costs.
PERFORMAN CE M EASURES
Current No express statutory provision.
Recommended General guidance for contracts: Contract shall include minimum quality standards, performance criteria, incentiveseariyeksin
CONTRACT OVERSIGHT AND REMEDIES FOR DEFAULT
Current No express statutory provision.
General guidance for contracts: Contract shall include provisions for contract oversight and remedies for default. cyf
Recommended originating the project shall be responsible for ongoing oversight. Agreementsidisaand performance are subject to audit by,

Office of Legislative Audits no more than every 3 years.
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REASSIGNMENT OF L EASE OR SUBLEASING

Current No express statutory provision.
Recommended General guidance for contracts: State gets right df fxfeisal and approval over any reassignments of lease, subleasing, or sa|
agency overseeing the contract must notify the budget committees.
HANDBACK PROVISIONS (TRANSITION /PROCESS FORRETURN OF ASSETY
Current No express statutory provision.
General guidance for contracts: Facility shall be returned to the State at the expiration or termination of the leaszeahte
Recommended condition
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Appendix 1
Chapter 640 of 2010

AN ACT concerning
Public dPrivate Partnerships 0 Oversight

FOR the purpose of requiring certain State agencies to submit a report concerning a
proposed public dprivate partnership to the State Treasurer and certain
committees of the General Assembly at a certain time prior to issuing a
public notice of solicitation fo r the public dprivate partnership; requiring
certain State agencies to submit an annual report concerning public  dprivate
partnerships that are under consideration to certain committees of the
General Assembly; requiring certain State agencies to submit an a nnual
report concerning existing public dprivate partnerships to certain committees
of the General Assembly; requiring certain units of State government to
submit an annual report concerning public dprivate partnerships for which
the unit is providing condui t financing to certain committees of the General
Assembly; requiring the State Treasurer to analyze the impact of a proposed

public dprivate partnership eperatinglease- agreement on t he St ateds
debt affordability limits; requiring the State Treasure r to submit each

analysis of a public dprivate partnership eperatingtease- agreemen to certain
committees of the General Assembly within a certain time ; prohibiting the
Board of Public Works from approving a public  dprivate partnershlp eperating-
lease agreement until certain committees of the General Assembly have
cemmented had a certain period of time to review and comment _ on the State
Treasur er 6 s almaselagrecment; reduiring tha the annual report

of the Capital Debt Affordability Committee i nclude certain information
concerning the impact of public dprivate partnership  eperating—leases-
agreements; requiring the Maryland Transportation Authority to submit a
certain analysis of a proposed public dprivate partnership agreement to
certain committe es of the General Assembly within a certain period of time
before entering into the agreement; prohibiting the Board of Public Works
from approving a public dprivate partnership agreement that the Authority
proposes to enter into until certain committees of  the General Assembly have
had a certain period of time to review
analysis of the agreement; establishing a Joint Legislative and Executive
Commission on Oversight of Public dPrivate Partnerships; specifying the
membership of the Commission; providing for the chair and staffing of the
Commission; prohibiting a member of the Commission from receiving certain
compensation but authorizing a member of the Commission to receive certain
reimbursements; requiring the Commission to stu dy and make
recommendations regarding certain issues; requiring the Commission to
report its findings and recommendations to the Governor and the General
Assembly on or before a certain date; repeallng certain provisions of law
requiring the Authority to provide certain
information to certain commlttees of the General Assembly concerning
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public dprivate partnerships; providing that certain committees of the
General Assembly have a certain period of time to review and comment on
reports submitted under this Act; defining certain terms; providing for the
termination of certain provisions of this Act; and generally relating to
oversight of public dprivate partnerships.

BY adding to
Article 0 State Finance and Procurement
Section 10A0101 and 10A061 0 2 to be under t he new
PublicoPr i vat e Partnershipso
Annotated Code of Maryland
(2009 Replacement Volume)

BY repealing and reenacting, with amendments,
Article 0 Transportation
Section 46205(c)
Annotated Code of Maryland
(2008 Replacement Volume and 2009 Supplement)

BY adding to
Article 9 Transportation
Section 46406
Annotated Code of Maryland
(2008 Replacement Volume and 2009 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:

Article 0 State Finance and Procurement
TITLE 10A. PUBLIC OPRIVATE PARTNERSHIPS
10A0101.

(A) (1) IN THIS TITLE THE FOL LOWING WORDS HAVE TH E
MEANINGS INDICATED

(2) O BDGET COMMITTEES & MEANS THE SENATE BUDGET AND
TAXATIO N COMMITTEE , THE HOUSE COMMITTEE ON WAYS AND MEANS , AND
THE HOUSE APPROPRIATIONS COMMITTEE

(3) O RIVATE ENTITY O MEANS AN INDIVIDUAL , A
CORPORATION , A GENERAL OR LIMITED PARTNERSHIP , A LIMITED LIABILITY
COMPANY , A JOINT VENTURE , A BUSINESS TRUST , A PUBL IC BENEFIT
CORPORATION , ANONPROFITENTITY , OR ANOTHER BUSINESS  ENTITY .
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(4) O RBLIC NOTICE OF SOLI  CITATION O INCLUDES A REQUEST
FOR EXPRESSIONS OF | NTEREST, A REQUEST FOR PROPOS ALS, A
MEMORANDUM OF UNDERS TANDING , AN INTERIM DEVELOPME  NT
AGREEMENT , ALETTE R OF INTENT , OR A PRELIMINARY DEV  ELOPMENT PLAN

(5) (1) O RBLIC OPRIVATE PARTNERSHIP O MEANS A SALE OR
LONG-8FERM- LEASE AGREEMENT BETW  EEN A SONFRACHNG-AGENESY— UNIT OF
STATE GOVERNMENT __ AND A PRIVATE ENTITY ~ UNDER WHICH

1. THE PRIVATE ENTITY A SSUMES CO NTROL OF
THE OPERATION AND MA  INTENANCE OF AN EXIS  TING STATE FACILITY ;OR

2. THE PRIVATE ENTITY C ONSTRUCTS ,
RECONSTRUCTS , FINANCES , OR OPERATES A STATE FACILITY ANB—S-
AYFHORIZEBFS-60EEE——F OR A FACILITY FOR STATE USE AND WILL CO  LLECT
FEES , CHARGES , RENTS, OR TOLLS FOR THE USE OF THE FACILITY

() O RBLIC OPRIVATE  PARTNERSHIP O DOES  NOT
INCLUDE

1. A SHORT OTERM OPERATING SPACE LEASE
ENTERED INTO IN THE ORDINARY COURSE OF B USINESS BY A UNIT OF STATE
GOVERNMENT AND A PRI VATE ENTITY #= AND APPROVED UNDER 8 108305 OF
THIS ARTICLE ;&R

2. A PROCUREMENT GOVERN EDBY DIVISION |l OF
THIS ARTICLE ;OR

3. PUBLIC OPRIVATE PARTNERSHIP AGREEMENTS
ENTERED INTO BY THE UNIVERSITY SYSTEM OF MARYLAND , WHERE NO
STATE FUNDS ARE USED TO FUND OR FINANCE A NY PORT ION OF A CAPITAL
PROJECT .

(6) O FRPORTING AGENCY OMEANS :
(1) THE DEPARTMENT OF GENERAL SERVICES ;

() THE M ARYLAND D EPARTMENT OF
TRANSPORTATION

(III) THE UNIVERSITY SYSTEM OF MARYLAND ;

(v) MORGAN STATE UNIVERSITY ;
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(v) ST.MARY & COLLEGE OF MARYLAND ; AND
(vi) THE BALTIMORE CITY COMMUNITY COLLEGE .

(B) THE REQUIREMENTS OF T HIS TITLE DO NOT APP LY TO THE
MARYLAND  TRANSPORTATION AUTHORITY OR TO A PUB LIC OPRIVATE
PARTNERSHIP PROPOSED OR ENTERED INTO BY T HE MARYLAND
TRANSPORTATION AUTHORITY

&) (C) (1) THE REPORTS PROVIDED  BY THE DEPARTMENT OF
GENERAL SERVICES UNDER THIS S ECTION SHALL INCLUDE INFORMATION
CONCERNING ALL PUBLI  COPRIVATE PARTNERSHIPS INVOLVING  UNITS
WITHIN THE EXECUTIVE BRANCH OF STATE GOVERNMENT , EXCEPT FOR
THOSE UN ITS THAT ARE ALSO RE  PORTING AGENCIES

(2) FOLLOWING THE SUBMISS ION OF EACH OF THE R EPORTS
REQUIRED UNDER THIS ~ SECTION , THE BUDGET COMMITTEE S SHALL HAVE 45
DAYS TO REVIEW AND C  OMMENT ON THE REPORT S,

£} (D) (1) NOT LESS THAN 45 DAYS BEFORE ISSUING A PUBLIC
NOTICE OF SOLICITATI ON FOR A PUBLIC OPRIVATE PARTNERSHIP , A
REPORTING AGENCY SHA LL SUBMIT TO THE  STATE TREASURER AND THE
BUDGET COMMITTEES , IN ACCORDANCE WITH 8 201246 OF THE STATE

GOVERNMENT ARTICLE , A REPORT CONCERNING THE PROPOSED PUBLIC 0
PRIVATE P ARTNERSHIP

(2) By Ju~ JANUARY 1 OF EACH YEAR , EACH REPORTING
AGENCY SHALL SUBMIT TO THE BUDGET COMMIT  TEES , IN ACCORDANCE WITH
8§ 201246 OF THE STATE GOVERNMENT ARTICLE , A REPORT CONCERNING
EACH
PUBLIC OPRIVATE PARTNERSHIP UNDER CONSIDERATION AT THAT T IME BY
THE REPORTING AGENCY THAT HAS NOT BEEN RE VIEWED OR APPROVED
PREVIOUSLY BY THE =~ GENERAL ASSEMBLY .

(3) BY JANUARY 1 OF EACH YEAR , EACH REPORTING AGENC Y
SHALL SUBMIT TO THE BUDGET COMMITTEES , IN ACCORDANCE WITH 8§ 20
1246 OF THE STATE GOVERNMENT ARTIC LE, A STATUS REPORT CONC ERNING
EACH EXISTING PUBLIC  OPRIVATE PARTNERSHIP IN WHICH THE REPORTI NG
AGENCY IS INVOLVED

&3 (E) By du~ JANUARY 1 OF EACH YEAR , A UNIT OF STATE
GOVERNMENT THAT PROV  IDES CONDUIT FINANCI NG FOR A PUBLIC OPRIVATE
PARTNERSHIP SHALL ~ SUBMIT TO THE BUDGET  COMMITTEES , IN ACCORDANCE
WITH 8§ 201246 OF THE STATE GOVERNMENT  ARTICLE , A REPORT
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CONCERNING EACH PUBL  IC OPRIVATE PARTNERSHIP FOR WHICH THE UNIT | S
PROVIDING CONDUIT FI NANCING .

10A8102.

(A) THE STATE TREASURER SHALL ANALY ZE THE IMP ACT OF EACH
PUBLIC OPRIVATE PARTNERSHIP SRPERAHNG—LEASE—ENFTE=—REB—INFO
AGREEMENT PROPOSED BY A UNIT OF STATE GOVERNMENT ONT HE STATE &
CAPITAL DEBT AFFORDA BILITY LIMITS

(B) & THE STATE TREASURER SHALL SUBMI T TO THE BUDGET
COMMITTEES , IN ACCORDANCE WITH 8 201246 OF THE STATE GOVERNMENT
ARTICLE , EACH ANALYSIS REQUIR ED UNDER SUBSECTION (A) OF THIS
SECTION WITHIN 30 DAYS AFTER THE STATE TREASURER RECEIVES A
PROPOSED PUBLIC OPRIVATE PARTNERSHIP AGREEMENT FROM A UNI T OF
STATE GOVERNMENT

(c) THE BOARD OF PuBLIC WORKS MAY NOT APPROVE A
PUBLIC OPRIVATE PARTNERSHIP OPRERAFING—LEASE—UNBE—R AGREEMENT

UNDER 8 1008305 OR § 120204 OF THIS AR TICLE UNTIL THE BUDG ET
COMMITTEES HAVE  comMENFER— HAD 30 DAYS TO REVIEW AND C  OMMENT _ ON
THE STATE TREASURER & ANALYSIS OF THE +EASE- AGREEMENT REQUIRED
UNDER SUBSECTION  (A) OF THIS SECTION

(D) THE ANNUAL REPORT OF THE CAPITAL DEBT AFFORDABILITY
COMMITTEE REQUIRED UNDER 880112 OF THIS ARTICLE SHAL L INCLUDE AN
ANALYSIS OF THE AGGR EGATE IMPACT OF PUBL IC OPRIVATE PARTNERSHIP
SPRERAFINGLEASES— AGREEMENTS  ON THE TOTAL AMOUNT OF NEW STATE
DEBT THAT PRUDENTLY MAY BE AUTHORIZED FO R THE NEXT FISCAL YE AR.

Article @ Transportation
46205.

(¢ (1) Subject to the limitations described in  [paragraphs (2) and (3) ]
PARAGRAPH (2) of this subsection, the Authority may make any contracts and
agreements necessary or incidental to the exercise of its powers and performance of
its duties.
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(2) Not less than 45 days before entering into any contract or
agreement to acquire or construct a revenue odproducing transportation facilities
project, subject to § 2 81246 of the State Government Article, the Authority shall
provide, to the Senate Budget and Taxation Committee, the House Committee on
Ways and Means, and the House Appropriations Committee, for review and
comment, and to the Department of Legislative Services, a description of the
proposed project, a summary of the contract or agreement, and a financing plan
that details:

) The estimated annual revenue from the issuance of bonds
to finance the project; and

(i) The estimated impact of the issuance of bonds to finance
the project on the bonding capacity of the Authorit .

[B) (i) 1. In this paragraph the following words have the
meanings indicated.

2. OPublic notice of procurement (
for proposals issued by the Authority.

3. OPul®piicvate partnership arrang
lease agreement between the Authority and a private entity under which the
private entity assumes control of the operation and maintenance of an existing or
future revenue dproducing highway, bridge, tunnel, or transit facility.

(i) Not less than 45 days before issuing a public notice of
procurement related to a public dprivate partnership arrangement, subjectto 8 2 0
1246 of the State Government Article, the Authority shall provide, to the Senate
Budget and Taxation Committee, the House Committee on Ways and Means, and
the House Appropriations Committee, for review and comment, and to the
Department of Legislative Services, a summary of the proposed procurement
document to be used for solicitation of the public dprivate partnership arrangement.

@if)  Not less than 45 days before entering into any
public dprivate partnership arrangement, subject to 8 2 01246 of the State
Government Article, the Authority shall provide, to the Senate Budget and
Taxation Committee, the House Committee on Ways and Means, and the House
Appropriations Committee, for review and comment, and to the Department of
Legislative Services, a description of the proposed lease agreement and a financing
plan, including:

1. The length of the proposed lease;

2. The scope of any toll dsetting author ity to be
granted to the private entity;
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3. The scope of payments to the Authority from the
proposed public dprivate partnership arrangement;

4, A costobenefit analysis of the proposed public 6
private partnership arrangement; and

5. Requirements pertaining to the ongoing operation
and maintenance of the facility and contract oversight. ]

40406.

(A) (1) IN THIS SECTION THE F OLLOWING WORDS HAVE THE
MEANINGS INDICATED

(2) O BIDGET COMMITTEES O MEANS THE SENATE BUDGET AND
TAXATION COMMITTEE , THE HOUSE COMMITTEE ON WAYS AND MEANS , AND
THE HOUSE APPROPRIATIONS COMMITTEE

(3) O RIVATE ENTITY 6 MEANS AN INDIVIDUAL , A
CORPORATION , A GENERAL OR LIMITED ~ PARTNERSHIP , A LIMITED LIABILITY
COMPANY , A JOINT VENTURE , A BUSINESS TRUST , A PUBLIC BENEFIT
CORPORATION , ANONPROFITENTITY , OR ANOTHER BUSINESS ~ ENTITY .

(4) O RBLIC NOTICE OF SOLI  CITATION & INCLUDES A REQUEST
FOR EXPRESSIONS OF | NTEREST, A REQUEST FOR PROPOS ALS, A
MEMORANDUM OF UNDERS TANDING , AN INTERIM DEVELOPME  NT
AGREEMENT , ALETTER OF INTENT , OR A PRELIMINARY DEV ~ ELOPMENT PLAN

(5) (1) O BRBLIC OPRIVATE PARTNERSHIP O MEANS A SALE OR
LONG-8FERM- LEASE AGREEMENT BETW EEN THE AUTHORITY AND A PRIVA  TE
ENTITY UNDER WHICH

1. THE PRIVATE ENTITY AS SUMES CONTROL OF
THE OPERATION AND MA INTENANCE OF AN EXISTING STATE FACILITY ;OR

2. THE PRIVATE ENTITY CO NSTRUCTS ,
RECONSTRUCTS , FINANCES , OR OPERATES A STATE FACILITY ANB—S=
ASTHORIZEBTFS-66EE6——F OR A FACILITY FOR STATE USE AND WILL CO  LLECT
FEES , CHARGES , RENTS , OR TOLLS FOR THE USE OF THE FACILITY

() O RBLIC OPRIVATE  PARTNERSHIP 6 DOES  NOT
INCLUDE

1. A SHORT OTERM OPERATING SPACE LEASE
ENTERED INTO IN THE ORDINARY COURSE OF B USINESS BY THE AUTHORITY
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AND A PRIVATE ENTITY = AND APPROVED UNDER 8 108305 OF THE STATE
FINANCE AND PROCUREMENT ARTIC LE; OR

2. A PROCUREMENT GOVERNED BY DivisioN I
OF THE STATE FINANCE AND PROCUREMENT ARTICLE .

(B) FOLLOWING THE SUBMISS ION OF EACH OF THE R EPORTS
REQUIRED UNDER THIS SECTION , THE BUDGET COMMITTEE S SHALL HAVE 45
DAYS TO REVIEW AND C OMMENT ON THE REP  ORTS.

(¢) (1) NOT LESS THAN 45 DAYS BEFORE ISSUING A PUBLIC
NOTICE OF SOLICITATI ON FOR A PUBLIC OPRIVATE PARTNERSHIP , THE
AUTHORITY SHALL SUBMI T TO THE BUDGET COMM  ITTEES , IN ACCORDANCE
WITH 8 201246 OF THE STATE GOVERNMENT  ARTICLE , A REPORT
CONCERNING TH E PROPOSED PUBLIC  OPRIVATE PARTNERSHIP

(2) By Ju~ JANUARY 1 OF EACH YEAR , THE AUTHORITY
SHALL SUBMIT TO THE BUDGET COMMITTEES , IN ACCORDANCE WITH 8 20
1246 OF THE STATE GOVERNMENT ARTICLE , A REPORT CONCERNING EACH
PUBLIC OPRIVATE PARTNERSHIP UNDER CONS IDERATION AT THAT TI ME BY
THE AUTHORITY THAT  HAS NOT BEEN REVIEWE D OR APPROVED PREVIO  USLY
BY THE GENERAL ASSEMBLY .

(3) BY JANUARY 1 OF EACH YEAR , THE AUTHORITY SHALL
SUBMIT TO THE BUDGET =~ COMMITTEES , IN ACCORDANCE WITH  § 281246 OF
THE STATE GOVERNMENT ARTICLE , A STATUS REPORT CONC ERNING EACH
EXISTING PUBLIC &PRIVATE PARTNERSHIP IN WHICH THE  AUTHORITY IS
INVOLVED

(D) By 38 JANUARY 1 OF EACH YEAR , THE AUTHORITY SHALL
SUBMIT TO THE BUDGET COMMITTEES , IN ACCORDANCE WITH 8 201246 OF
THE STATE GOVERNMENT ARTICLE , A REPORT CONCERNING EACH
PUBLIC OPRIVATE PARTNERSHIP FOR WHICH THE  AUTHORITY IS PROVIDIN G
CONDUIT FINANCING

(E) NOT LESS THAN 30 DAYS BEFORE ENTERING INTO A
PUBLIC OPRIVATE PARTNERSHIP AGREEMENT , THE AUTHORITY SHALL
SUBMIT TO THE BUDGET COMMIT TEES, IN ACCORDANCE WITH 8§ 201246 OF
THE STATE GOVERNMENT ARTICLE , AN ANALYSIS OF THE | MPACT OF THE
PROPOSED PUBLIC OPRIVATE PARTNERSHIP AGREEMENT  ON THE

AUTHORITY & FINANCING PLAN , INCLUDING THE AUTHORITY & OPERATING
AND CAPITAL BUDGETS AND DEBT CAPACITY
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(F) THE BOARD OF PuBLIC WORKS MAY NOT APPROVE A
PUBLIC OPRIVATE PARTNERSHIP AGREEMENT UNDER 8 108305 OR § 1248204
OF THE STATE FINANCE AND PROCUREMENT  ARTICLE THAT THE
AUTHORITY PROPOSES TO  ENTER INTO UNTIL THE BUDGET COMMITTEES
HAVE HAD 30 DAYS TO REVIEW __AND COMMENT ON THE AUTHORITY &
ANALYSIS OF THE AGRE _EMENT REQUIRED UNDER SUBSECTION _ (E) OF THIS
SECTION .

SECTION 2. AND BE IT FURTHER ENACTED, That:

(@) There is a Joint Legislative and Executive Commission on Oversight of
Public dPrivate Partnerships .

(b)  The Commission consists of the following members:

(1) two members of the Senate of Maryland, appointed by the
President of the Senate;

(2) two members of the House of Delegates, appointed by the
Speaker of the House;

(3) the Secretary of Budget and Management , or
designee;

4 the Secretary of Gener al Services, o

®) the Secretary of Transportation, or

(6) the Chancellor of the University System of Maryland, or the
Chancell ords designee;

(7 the State Treasurer, or the State Tr

(8) the Executive Director of the Maryland Stadium Authority, or
the Executive Directords designee;

(9) the Executive Director of the Maryland Economic D  evelopment
Corporation, or the Executive Directords desi

(10) the President of the Baltimore City Community College, or the
Presidentds designee;

(11) the President of Mor gan State Unive
designee;
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(12) the President of St . Mar yds Col Il ege of
Presidentds designee; and

(13) a representative of the private sector who has experience and
expertise in developing public dprivate partnerships, appointed by the Governor in
consultation with the President of the Senate and the Speaker of the House.

(© The Governor shall designate the chair of the Commission.

(d) The Department of ang 2Rag Transportation,
Department of General Services, and the Department of Legislative Services shall
provi de staff for the Commission.

(e) A member of the Commission:

(1) may not receive compensation as a member of the Commission;
but

(2) is entitled to reimbursement for expenses under the Standard
State Travel Regulations, as provided in the State b  udget.

() The Commission shall:

(1) assess the oversight, best practices, and approval processes for
public dprivate partnerships in other states, including the Army Enhanced Use
Lease Program;

(2) evaluate the statutory definition—of= definitions of o publ i ¢ not
of solicidopt®bmiovatnedd partnershipé, as enacted
and recommend any amendments to the definitien— definitions to enhance #s their
utility and refine  #s- their scope;

3) make recommendations conc erning the appropriate manner of
conducting ongoing legislative monitoring and oversight of public dprivate
partnerships, including the following issues:

(1 the appropriate time for submission for legislative review
of a proposed conceptual plan, a le tter of intent, an interim development agreement,
a master development agreement, and an operating lease for a public dprivate
partnership;

(i) the need for a State agency to state its justifications for

seeking a public dprivate partnership before iss uing a request for proposals or any
other solicitation;
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(i)  the appropriate way to assess the effects of a public &
private partnership on the State budget, including the aggregate effect on spending
by fund source and revenues;

(iv)  the need for disclosure of all public dprivate partnership
revenue and expenditure data and assumptions;

(v) the need for disclosure of all public dprivate partnership
financing assumptions, including projected return on investment and a cost obenefit
analysis; and

(vi) the appropriate periods for legislative review and
comment; and

(4) make recommendations concerning broad policy parameters
within which public dprivate partnerships should be negotiated, which may include
the following issues:

) the processes for reviewing and approving a letter of
intent, an interim development agreement, a master development agreement, an
operating lease, and a request for qualifications;

(i) the length of a public dprivate partnership agreement,
including ground re nt, operating leases, and renewal terms;

(i)  noncompete clauses and adverse action clauses;
(iv)  revenuedsharing;

(V) limits on the timing and size of rent, toll, or other revenue
source increases;

(vi)  the use of proceeds from concession agreements;

(vii) guidelines on minority business enterprise involvement
and goals;

(viii) performance measures that are linked to State payments;

(ix) the number and timing of appraisals of land and
structures;

x) green building requ irements;

(xi)  structuring public dprivate partnerships in a manner that
preserves and promotes important State policy objectives;
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(xii)  contract oversight and remedies for default;
(xiii)  police jurisdiction;

(xiv) eminent domain;

(xv)  maintenance requirements;

(xvi) solicitation of public comment regarding proposed
public dprivate partnerships and proposed toll rates or user rates;

(xvii) methods for developing competitive solicitations for
public dprivate partnerships, includ ing the advisability of establishing a special fund
to reimburse a private entity for predevelopment expenses;

(xviii) the role of the Maryland Economic Development
Corporation or other State entities in the issuance of tax increment financing bonds,
tax dexempt financing, or other conduit financing;

(xix) the effect on the State workforce of requiring a private
entity to give a hiring preference to State employees;

(xx) a policy on foreign ownership of State assets and
requirements to meet cond itions of the Committee on Foreign Investment in the
United States;

(xxi) the transition and process for the return of assets to State
control at the conclusion of a public dprivate partnership agreement;

(xxii) the time period for assignment of a | ease or sale of
facilities without requiring State consent or providing the State the right of first
refusal; and

(xxiii) the advisability of considering unsolicited public  dprivate
partnership proposals.

(@@ On or before December 1, 2011, the Commi ssion shall report its
findings and legislative recommendations concerning the issues outlined in
subsection (f) of this section for consideration during the 2012 regular session of the
General Assembly to the Governor and, in accordance with 8 2 81246 of the State
Government Article, the General Assembly.

SECTION 3. AND BE IT FURTHER ENACTED, That this Act shall take
effect June 1, 2010. Section 2 of this Act shall remain effective for a period of 2
years and 1 month and, at the end of May-34-20212 June 30, 2012, with no further
action required by the General Assembly, Section 2 of this Act shall be abrogated
and of no further force and effect.
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Appendix 2
Members of the Joint Legislative and Executive Commission
on Public-Private Partnerships

Lt. Governor Anthony G. Brown, Chair

1. Mr. Robert Brams, Partner, Patton Boggs

2. Mr. Robert Brennan, Executive Director, Maryland Economic Development Corporation

3. Senator Richard Colburn, Senate of Maryland, District 37

4. Secretary Alvin Collins, Secretary, DepartmehGeneral Services

5. Senator James DeGrange, Senate of Maryland, District 32

6. Mr. Michael Frenz, Executive Director, Maryland Stadium Authority

7. Delegate Tawanna Gaines, House of Delegates, District 22

8. Treasurer Nancy Kopp, State Treasurer

9. Delegate Stephen Lfafty, House of Delegates, DistricR4

10.Mr. Jim SansburyAssociate Vice Chancellor for Financial Affairs, University System of
Maryland

11.Secretary Beverley SwaH$taley, Secretary, Maryland Department of Transportation

12.Dr . Joseph Ur go sCdilagecs Madyendt , St . Mary?®o

13.Dr. Carolane Williams, President, Baltimore City Community College

14.Dr. David Wilson, President, Morgan State University

Commission Staff

Office of the Lieutenant Governor
Benjamin Stutz

Asuntha Chiangsmith

Benjamin Wolff

Department of Legislative Services
Jaclyn Hartman

Matthew Klein

Jonathan Martin

Kim Landry

Maryland Department of Transportation
Jodie Misiak
Fred Rappe

Maryland Department of General Services
Michael Gaines
Scott Walchak

Maryland Department of Budget and Management
Becky Burner
Chad Clapsaddle
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Appendix 3
Meeting Summaries

During the months of August, September and October 2011, the Commission held four
meetings, all of which were open to the publithese meetings were held in the Joint Hearing
Roomin the Legislative Service8uilding in Annapolis During each of these initial meetings,
expert panelists presented testimony on various aspepisbbé-private partnerships (P&nd
Commission members had the opportunity to pose questions and discasanssion staff
summaries of the testimony provided at the first fGammission meetings are provided below.
Panelisté f u | | testi mony and presentations <can be
http://mlis.state.md.us/other/PubRrivatePartnerships/index.htm

In November and December, the Commission held two additional public meetings, both
of which were focused on distilling the knowledge gained from previous meetings and crafting
the reconmendations contained in thisport.

Meeting #1: August 30, 2011, 10AMNoon

The first meeting focused on general overview issues, the Comniissiverge and
financial background informationChairmanLt. Governor Anthony Brown started the meeting
with a series of introductory statements and set the tone for Commission discussions.

Ms. Jaclyn Hartmanfrom theDepartment of Legislative Services, presented an overview
that covered P3 project benefasdrisks, P3 projects in Maryland, the historytbé P3 process,
and current oversight processeShe alsoexplained the Commission chargs outlined in
legislation. Finally, she presented tt@o mmi s proposedcheduleand indicated that the
Commi ssionds report i s dweeprior to thé btat ofGloev2812n o r
legislative session.

Mr. Richard Norment, Executive Director of the National Council for Publicate
Partnerships, discussed the various elementssoteessful P3 framewarkde emphasized that
the secret to a saessful P3 is to balance the strengths of both the public and private sétdors.
also indicated that successful P3s generally require a supportive staamdrpolitical
environment, an organized management structure, a detailed business plan, agplaggaahue
stream, strong stakeholder support, and a careful consideration of potential partners.

Mr. Jim Reed,Director of theEnvironment, Energy and Transportation Grouphat
National Conference of State LegislaturCSL), provided an overview dfransportation P3
legislative activity and decisiemaking across the tited States Based on their research of P3
experience in other states, NCSL has developed a set of nine principles for state-tdetisien
to follow when considering P3 initiatives

1 Beinformed;

1 Separate the debates;

1 Consider the public interest for all stakeholders;
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1 Involve and educate the stakeholders;

1 Take a longterm perspective;

T Let the stateds transportation program dr
1 Support comprehensive projegnalysis;

1 Be clear and transparent about the financial issues; and

1 Set good ground rules for bidding and negotiations.

Mr. Tom Osborne, Managing Director and Head of Americas Infrastructure Group at
UBS Investment Bankprovided an overview of rene market trends and the infrastructure
investor landscapeHe discussed the key criteria that make certain infrastructure assets suitable
for P3s, both from the private perspective (kiegn nature, stable or predictable cash flows,
high barriers to eny, andservice delivery driven) and the public perspective (public retention of
long-term ownership, ability to generate cash proceeds, protection of public indecksifting
of key risks to the private sector).

Finally, Mr. David Utz, Vice Presid#, Investment Banking DivisiorGoldman Sachs
presented a perspective on infrastructure P3s, including key considerations when engaging the
public. When framing the issue, it is important to present the P3 concept as a solution to a
clearly-defined, exsting problem. It is also important to emphasize the continuing government
role andthe expecté economic development benefitsdto highlight successes at key stages in
the process.

Meeting #2: September 14, 2011, 10ANiloon

The second meeting focused P3 negotiations and projects in the transportation sector.
Six expert panelists were invited to discuss various aspects of transportation P3s during this
meeting.

Mr. Chris Bertram, Assistant Secretary for Budget and Program<Chret Financial
Officer at theUnited StatesDepartment of Transportation, presented fésaeral perspective on
transportation P3s and discussed varimaeral programs designed to support P3 development.
These include the Transportation Infrastructure Finance and InnovAatbo (TIFIA), private
activity bonds, railroad rehabilitation and improvement financing, and Transportation
Investments Generating Economic Recovgignts He pointed out that assistance through the
TIFIA program has been part of the financing packdgesll of the major new construction
transportation P3s over the |se years.

Mr. Donald Fry, President and CEO of the Greater Baltimore Committee, presented as a
representative of the Blue Ribbon Commission on Transportation Funding.Blue Riblon
Commission was established in 2010 to review, evaluate and make recommendations concerning
current State funding sources; shahd longterm transportation funding needs; options for
transportatiorP3s the ability of regional transportation authagito meet State transportation
needs; the impact of economic development and smart growth on transportation funding; and
options for sustainable lorlgrm revenue sources for transportation. The Blue Ribbon
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Commission made several recommendations farsprartation P3s including the establishment

of centralized enabling legislation to clearly promote a balanced approach to transportation P3s
throughout the State and to serve as the primary reference for transportation P3 statutory
requirements.

Ms. Michele Whelley, President and CEO of the Central Maryland Transportation
Al liance, presented the Tr ans p ohetTannspodaton Al | i a
Alliance is focused on the creation of a nuftodal system of interconnected highways, rail and
other modes of public transportation that connects residents to employment, housing, education,
services and lifestyle amenities throughout the Central Maryland region.

Mr . Ronal d Hart man, Executive Vice Preside
discussed the application of P3s to public tranklié noted that a typical P3 contract for transit
would include a comprehensive, loteym role for the private sector including operations;
maintenance; marketing; planning; analysis; integration of esiodupply, finance, and/or
ownership of equipment; fare risk; and an extensive incentive/penalty rebieneoted that iis
important for the public partner to allow for creativity and the potential for things to be done
differently; to take sufficientime to evaluate and plan the process upfrangénsure that public
and private sectorgoals and incentives are fully aligneid; be preparedo make decisions
quickly once the negotiations and contracting process begingpamhstantly seek to ensure
both mutual accountability and mutual respect for the roles of all parties.

Mr. Mark Montgomery, CEO of Ports America Chesapeake, and Ms. Beverley Swaim
Staley, Secretary of the Maryland Department of Transportation, jointly presented an overview
of the Seagirt Marine Terminal P3 transactioBased on their experience, they found that a
successful P3 requires weleéfined objectives and evaluation criteria issued at the beginning of
the process; reasonable expectations by both public and private secteitngness by all
parties to work together; commitment by the government and the private sector to the success of
the project; a concession agreement that is clearly ammnfor both sectors; creativity in
structuring the agreeménfinancial considrations; meaningful economic benefit to the broader
community; consideration for all stakeholders; and a-e@dirdinated approvals process that
enables a quick deal closing.

Meeting #3: September 28, 2011, 10ANloon

The third meeting focused on varissues related to P3s in the utilities and social
infrastructure sectors. It was divided into three distinctarels: utilities (water, energy, gtc
general social infrastructure (hospitals, court houses), e&tnd education factles (higher
eduation and K12). Three panelists addressed utility issues, four panelists addressed general
social infrastructure issues, and three panelists addressed education facility issues.

Mr . David Choat e, Vice Presidenticatton ¢fh A mer
P3s within the water utility industryHe explained the various P3 contract structures that tend to
be more typical in the water industry and highlighted a couple of relevant case sthidies.
indicated that transparency and consistency oflo@seéfit assumptions are critical; ambiguity in
procurement and negotiation processes can create unnecessary costs; and the establishment of a
reimbursement fund for P3 proposers could help ensure adequate participation in solicitations.
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Mr. Michael Pek, Principal with MAPA Group, discussed examples of P3s in the energy
industry. He used various examples from other states to illustrate the potential for P3s in energy
and highlight key lessons for the Maryland context.

Mr. Jacob Gallun, Assistant Dowr for Enhanced Use LeagEUL) with the Army
Corps of Engineers, discussed the unique structure of &tiingementsHe pointed out that,
while EULs are not P3s, they do have potential lessons that could be applied to P3 anmtmgeme
He defined an EUlas alease of norexcess property under control of the Secretary, providing a
means to leverage undetilized Army assets in the real estate markelses considered for
EULs include general office space, utility plants, testing facilittesearch andlevelopment
centers, intermodal distribution centers, and recreational facili@ssed on experiences with
EULs, potential crossover lessons for P3s include:

1 Improved project preparation, screening, and selection should happen well in
advance;

1 A dedcated review process and personnel should be established;
1 Documentation and evaluations should be standardized; and
1 The postaward monitoringandadministration should be sufficiently robust.

Mr. John M. Furman, East Region Vice President with Hé®grnational Ing.and Mr.
Mike Lloyd, Vice President with Balfour Beatty Capijtaliscussed social infrastructure P3s
largely from the investor perspectiveMr. Lloyd pointed out that P3s are not a replacement
mechanism for traditional financing appcb&s and they should not be expected to result in
cheaper financing costdnstead, governments have increasingly considered P3s because of the
potential for better value for money created through improved delivery performance, overall
lower lifecycle cosing, and other efficienciesThey recommended that each P3 needs to be
planned thoroughly in advance and it is important to remember that every deal is different.

Mr. Declan McManus, Principal with KPMG Corporate Fingraed Mr. Ted Hamer,
Director wih KPMG Corporate Financeprovided an overview of the ndransportation
applications of P§ with a specific focus on social infrastructuréhey explained that, because
social infrastructure projects generally do not pay for themselves, a sociatridae P3
typically requires a payment mechanism such as availability payments, user fees, or real estate
based revenuesBBased on their experience, social infrastructure projects that have worked in the
past were those with clearly defined project naedupfront capital expenditure requirements;
transparent P3 solicitation guidelines; competitive tension; and poanckiinding support.

Mr. James Sansbury, Associate \/iChancellor for Financial Affairs for the University
System of Maryland (USM)discussed the P3 process in the context of the typical higher
education campus developmembject Based orthe USM experienceey broadly applicable
lessons were identifiedthe need for an oversight process, the need for early involvement by key
paties, the need for a reasonable review period, and the need for flexibility in the process.

Mr. Richard F. Sliwoski, Directoof the Department of General Services for the
Commonwealth of Virginiapr ovi ded an overview ofePR3 rgini
legislation and process.In Virginia, the guidelines and processes established for social
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infrastructure are different from those established for transportation infrastrudtoresocial
infrastructure projects, a publpgrivate partnership advisprcommission, comprised daight
legislative andhreeexecutive membersyas established to review proposals and contracts.

Dr. David Lever, Executive Director of the Maryland Interagency Committee on School
Construction(IAC), discussed the applicatiarfi P3 to public school construction in Maryland.
He explained that the Public Schools Facilities Act of 2004 enabled alternative financing for
school construction, as well as alternative procurement and project dell®e€lyhas looked to
experienceslsewhere, particularly in thenited Kingdomand in Canada, for lessons that could
be applied in the Maryland contextAC identified certain situations when alternative funding
and financing could make sense for public school construction, including \ene is a
massive but shoterm building task; when the local board has an asset that can be leveraged,;
when a critical project is needed, but the normal capital improvement priorities cannot be
disturbed; when a specific opportunity presents itseliyloen the overall task is greater than the
available and anticipated resources.

Meeting #4: October 12, 2011, 10AM.2:30PM

The fourth meeting focused on both creating a process for P3s and omnalpablic
interests. Five panelistspoke on creating P3 procesand five panelistsepresented labor and
the public interest

Ms. Samara Barend, Vice President and Strategic Development Direct®3$with
AECOM, spoke about key process issues, based on her experiences in both the public and
private sectors.Shenotedthat the appropriate degree of legislative oversight depends on the
St atebs broad policy goal s, bepdasedymppossibleimn o f
the P3 process is best for attracting serious biddelis. Barendrecommend the creation of a
State entity wholly focused on P3 projects, as long as that entity has adequateesesour
establish a core of futime staff andretain necessary advisors. She suggested that Maryland
look to Canadian entities such as Infrastructure Ontario or Partnerships British Columbia for
examples of successful P3 governmental urfdse suggested a twatep process for P3 project
screening,including both a high level, qualitative analysis followed by a more detailed,
guantitativelybased Value for Money analysis.

Ms. Laurie Mahon, an independent R#hsultant, spk e abou't Mar yl andods
based orher recent experience wittlarylandPort Administratiod s compl et ed Seagi
Maryland TransportationAuthorityd s -progness travel plazas PEhe recommended that any
P3 process recognize the existing separation and balancesponsibilities between the
Legislative and Eecutive banches. The legislature can develop the broad framework for P3
review, but the dayo-day impgementation of a P3 program shoutnain the responsibility of
the Executive Banch, including the sect@pecific agencies. The process must be predictable,
efficient, and clearly understood by potehpeavate partnersin many ways, a P3 is just another
infrastructure delivery method that requires many of the same spaoific evaluations and
analyses as any oth@roject. It is for this reason that ea8ate agency must be able to foster an
internal culture that regards P3 as an additional item in the infrastructure development toolbox.

By fully incorporating P8 into the dayto-day thinking of agency decisianakers, it is more
likely that a comprehensge, thoughtful consideration of its potential for a broad range of projects
will occur.
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Ms.Mar gi e W. Ray, Program Manager wdebfh t he
Transportation Publi®rivate Partnershipspresented the structure of and policy approach
embedded in VirginiadsWhle\arginaphasrhadeahspodation P3 pr o @
legislation since 1995, subsequent efforts have servedtodanfdg enhance Virgini g
to transportation P3sln 2010, the separate muitiodal P3 office was established, along with a
dedicated funding source for operations of that offi@ased on the Virginia experience, Ms.

Ray recommended that Marylasdt clear policy goals with an eye to the big picture; establish a
business process; provide adequate resources for staff; thoroughly assess projects and make sure
the concepts are fully mature before taking them to the market; and seek to provide outreach
opportunities on projects to promote transpayenc

Mr. Christopher D. Lloyd of McGuireWoods Consulting, LLCspoke about broad
guidelines for P3 program &epractices.He emphasized that it is important to strike a balance
in outlining the oversight processHe recommended that strict controls over accountability,
transparency and confte of interest should be maintained in the ExecutivenBh, and tha
legislative involvement should relate to consultation and identification of issues that could
impact longterm State commitments$vir. Lloyd pointed out that the legislature already retains a
strong degree otontrol through the existing appropriationsopess. He suggested that the
establishment of a P3 governmental entity could help level the playing field in negotiations, as
l ong as it is truly perceived by the private

Mr. Warren Deschenaux, Directaf the Office of Policy Analysisat Maryland s
Department of Legislative Services s poke about Maryl andds mixed
potenti al i mprovements to the Stateds P3 proc
thus far, though it is still ints infancy; the travel plazas request for proposals had to be rebid
when the original document became too unwieldy; and the State Center P3 has faced questions
and | egal chall enges for several year s. He
process:

T Requiring Aless | ove and more analysis, 0
for P3 projects;

1 Further professionalize the project development and procurement process for P3s;
1 Create a comprehensive statutory framework;
9 Utilize appopriate staff or contractors when necessary;
1T Require more private sector fiskin in the
1 Do not use P3s just to avoid State debt limits or capacity issues.
Mr. Dennis Houlihan, Labor Economist for AESIE International, discussdde labor
comnu n i peyspestiveof P3s He suggestedhat there should be significant efforts to protect
the public interest including a comparison of public and private options and an open pkteess.
also suggested the adoption of policies and provisions addyessirvs. eturn; user fee levels;

revenuesharing; access to services; public control and flexibility; dedicated funding for
oversight and reporting; and staffing and employment standards.
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Ms. Nancy Van Meter, Deputy Director, Research Departmentttier American
Federation of Teachers, continued the discussion of the labor perspadsivileterpointed out
some of the key potential risks and challenges associated with P3s, illustrated by examples from
elsewhere in the tlted States where P3s did nateet their intended goals or did not equally
di stribute the projectsd benefits.

Mr. Gerald Waites, Partheaat O6 Donoghue & Oo6spakeon gehalfeof L L P,
LaborersEmployers Cooperation and Education Trudte suggested that Virg
for P3 projects could serve as a good model for any future Maryland P3 guidéined/aites
emphasized the need for Maryland to utilize community benefit and project labor agreements for
future P3s and herovided supporting information regarding laboratEins and community
benefit provisions.

Ms. Sonia Axter, Managing Director Infrastructure Investments for The Union Labor
Life Insurance Company I nvestment Company (Ul
it relates to P3 investments, and them@ labor perspectiveln recent years, Ullico has been
working to create an investment product, primarily raised from raaiployer pension funds, to
invest equity in infrastructure businesses across thieetlStatesand Canada. Based on this
experence with infrastructure investment, she indicated that it would be best for Maryland to
establish a programmatic approach to P3 development and to avoid late stage legislative
approvals in its processShe did see a role for B supporting more sociahfrastructure
projects, with the ability to do availabilfyased paymerstructures She cited both Ontario and
British Columbia as places that had good models for P3 offices.

Ms. Ellen Dannina Fannie Weiss Distinguished Faculty Scholar and Bewoieof Lawat
Penn Stat@ Dickinson School of Law, discussed the key findings from her research into
selected infrastructure P3 contracts and their effects on state and local governidents.
research focused on three provisions that are commonly foundfrastructure contracts:
compensation events, naompete provisions, and contractor objectiorot@ompensation for
governmental actiongrofessor Dannin also emphasized the need for transparency during and
after P3 projects. She highlighted theedefor the public to be able to access the final
agreements associated with P3 projects.
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Appendix 4
CommentsReceived fromStakeholders Regarding Draft R ecommendations

Comments from Commission Members

Robert Brams

Mr. Brams is interested in creatirdifferent approval processes for projects based on their
monetary value.

St. Maryods Col (Thomas BatzmanMar y |l and

| am forwarding the following comments regarding the recommendations to be proposed by the
State of Marylan& Public Private Parership (P3) Commission.

The staff recommendations notes that the three exclusions in the existing legislation should be
continued. As noted at the meeting with the Lieutenant Governor on November 16, item (II) (3)
typically includes all agencies with méal or bonding authority. We suggest the following
revised language:

fiPublic-Private partnership agreements entered into by the University System

of Maryland, M6 gan St at e Unis\Celege oftMarylands or. Maryod
Baltimore City Community Collegayvhere no State funds are used to fund or

financeay porti on of a capital project. o

Thank you f or psrColege ofiMargland®with theMbaporyudity to papate in
t he St at e sRBComimizsiog.l and?o

Regards,
Thomas Botzman, Ph.D. Vid¢&resident for Business and Finance

University System of Maryland (Jim Sansbury)

Definition of P37 We are concerned that the definition is too ambiguous and could include
unintended contractsWe suggest using the attached definition prepared by OAGestate
attorneys.

USM Suggestion for P3 Definition
Definitions
AAsset o means i mprovements on State Property.
such as roads, bridges, piers, evand sewer systems, prisongt& hospitals, and buildisghat
are used by a State agency or unit as offices for its employees and/or to provide services to the
public.

AContracto means a contract or |l ease includin
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ALo-hgr mo means a term of 20 years or mor e.
[ APri vat e e ntngdefjnéd inthe surréntsatutenst@Bh(a)(3)]

AState Propertyo means i mproved oOor uni mprove
controlled by the State under a lease.

A public-private partnership is a lortgrm contract between a State ageorcunit and a private
entity pursuant to which the private entity assumes control over State Property and which
includesall of the following components:

1. The private entity agrees to develop;develop, construct or reconstruct an Asset on
State Propeytusing its own or borrowed fundand to thereafter operate and maintain
the Asset;

2. The State receives a benefit from the contract either in the form of fees or rents paid to it,
occupancy of the Asset, or other quantifiable benefit;

3. The private entityperforms a traditional governmental function using the Asset and
charges the public or other users of the Asset fees, tolls, rents or other charges that would
have been collected by the State had the State owned or controlled the Asset;

4. The State agencyrounit remains ultimately accountable for the Asset and its
governmental function; and

5. The State retains the right to-gain control over the Asset at the end of the term of the
contract, or upon default of the private entity.

P3 Officei A P3 Officecan be very beneficial as long as it is used to nurture P3s by creating a
forum to share information, ideas, and best practices as well as prepare agencies for Phase 1 and
Phase 2 legislative reviewslowever, we need to be careful that the Office adtisevand is not

vi ewed as an frecass.Peehaps thecEpetutiver@er dodidestatp that an agency
should involve the P3 Office in any P3 transaction from initial discussions or as early as
practical?

Legislative Reviewhase 2i We are conerned that the process is too long and places an
uncertainty on project approval after negotiations are complete even though the process is
Areview and c Wenbekewnet that tlenrequirement for review after contract
negotiations are completed Wwilliscourage private investment in P3kistead, review and
comment on a fiterm sheeto that includes the e
agency and private entity complete the details of the agreement and could streamline the
process.Also, the Seagirt Terminal is an excellent example of effective communicatibwe to
budgeto mmi tt ees and the Treasurero6s Office so t
order t o expedite t he Aireview andCactismment 0
communication process be put in legislation or regulation?

Role of State Financinig Agree with other Commission members that there should be no cap on
State funding.
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Police Jurisdictioni As written, the staff recommendation could subject Stadgegis to local
zoning and subdivision laws from which they are now exempt based on principles of sovereign
immunity. To avoid this, we suggest cl| aaimidallavat i on

apply.o

Comments from Outside $akeholders

Mi d-Atlantic Laborers -Employers Cooperation & Education Trust

Devel oping Fair Labor & Contracting Provision

Protecting Local Wage Standaré@nsuring Skilled Local Craft Labor Effective P3 Solicitation
Procedures

Prepared by: Gerard M. Waites, Es,6 Donoghue & OO6Donoghue, LLP
RECOMMENDED LEGISLATIVE PROVISIONS
1. Application of Marylandds Prevailing Wage La

All construction associated with P3 projects, including demolition, renovation, alteration
and remodeling workshall be subject ttdMD. CODE ANN., STATEFIN. & PrROC. 88 17201 to-
226.

2. Use of Craft Labor Agreements in Project Construction

An offeror selected as the lead firm responsible for an approved P3 project shall execute
a local labor agreement (LLA) withthé building trades unions in the vicinity of the
project location, which have the capability to staff the project with skilled, trained craft
labor personnel needed for the project. Such an agreement shall ferereollective
bargaining agreements dewpled and executed in compliance with applicable federal
law, 29 U.S.C. 158(f). An LLA subiject to this section shall require that

(a) all contractors and subcontractors on the project execute and be bound by the LLA
applicable to the project; through theclusion of appropriate specifications in all
relevant solicitation provisions and contract documents;

(b) all contractors and subcontractors be permitted to compete for and perform work on
contracts and subcontracts without regard to whether they are chguatties to
collective bargaining agreements;

(c) all craft labor personnel used on the project be hired through the local hiring halls and
referral systems of the local labor organizations signatory to the LLA;

(d) contain guarantees against strikes, lo¢goand similar job disruptions;

(e) set forth effective, prompt, and mutually binding procedures for resolving labor
disputes arising during the project labor agreement;
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() provide other mechanisms for labomanagement cooperation on matters of mutual
interest and concern, including productivity, quality of work, safety, and health; and

(g9) fully conform to all statutes, regulations, and Executive Orders.
3. Requiring Effective Solicitation Procedures for P3 Projects
(a) Adequate and Timely Public Notice of P3 $htions
(b) Open and Fair Competition for P3 Developers/Offerors
(c) Open and Fair Competition for P3 Contractors and Subcontractors

(d) Detailed Disclosures of Developer/Offeror Past Performance Track Records
and Present Performance Capdieti

(e) Detailed Disclosures of Contractor/Subcontractor Past Performance Track Records
and Present Performance Capabilities

(f) Effective Best Value Evaluation and Selection Criteria for P3 Projects
(9) Essential State Oversight of P3 Evaluation and SelectimreBures

(h) Required Reporting of P3 Results After Project Completion

Service Employeesl nternational Union (SEIU)

Lieutenant Governor Anthony Brown,

The State Council applauds your leadership on the Joint Legislative and Executive Commission
on Overgght of PublicPrivate Partnerships and the work the Commission has done in
thoughtfully examining the costs and benefits of P3s.

With over 2.2 million members, the Service Employees International Union is the largest and
fastest growing union in North Aenica. We are focused on uniting workers to improve their
lives and the services they providia Maryland and DC, the seven SEIU locals that make up
the State Council represent over 40,000 Health Care, Property Service, and Public Service
Workers.

We would like to highlight a few principles which were included in our letter dated November 4,
2011, and reaffirm our bel i ef t hat Mar yl and ¢
explicitly includes the following principles in the Final Report:

* Partneships must advance the public interest by creating and protecting family sustaining

jobs. Any partnerships should maintain or improve standards of living within our communities
by including prevailing wage standards, project labor agreements and lalberggreements.
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* Ensure that collective bargaining rights enjoyed by current workers are not diminished if the
asset is handled by a private entity in the future.

* The final report should recommend that any legislation would require the State tcslseriou
examine the length of the agreement and consider possible limitations on vefgriong
agreements and not close off the ability tenegotiate the terms of ridkking if the project
extends for many yeard.he agreements must include performancasuees and benchmarks to
ensure that the public receives the maximum benefit from the asset.

* Protect taxpayers by ensuring private enti't
limitations on private equity management fees.

Thank you and & are confident that the principles outlined above will be fully considered for
inclusion in the final Commission Report.
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November 4, 2011

As Maryland looks to meet ever growing infrastructure demands, it is important to
explore a variety of funding options to ensure we have sufficient investment in our
public structures. This includes public-private partnerships, or P3s. P3scanbe a
valuable tool as the State looks to do more with less but they are not a “silver bullet”
and carry significant risk.

With over 2.2 million members, the Service Employees International Union is the largest
and fastest growing union in North America. We are focused on uniting workers to
improve their lives and the services they provide. In Maryland and DC, the seven SEIU
locals that make up the State Coundil represent over 40,000 Health Care, Property
Service, and Public Service Workers.

The State Council applauds the Joint Legislotive and Executive Commission on Oversight
of Public-Private Partnerships for the work it has done In examining the costs and
benefits of P3s and encourages the Commission to continue its thoughtful and inclusive
process as the final report is drafted.

The State Council recommends the Commission embrace the following principles:

1. Partnerships must advance the public interest creating and protecting quality jobs,
¢ The public interest is best protected through an open and transparent process
that brings all interested parties together before a project is approved.

* Programs should stimulate the economy while protecting and creating quality
jobs. The state should ensure that existing public sector collective bargaining
agreements are not impaired.

¢ Partnerships should protect good jobs by creating and improving assets that
support local businesses and improve standards of living within our
communities by including prevailing woge standards and labor peace
agreements.

2. Any legislation should include the creation of an independent entity that
monitors, evaluates, and approves P3 projects.

¢ Experience from Canada, Australia and Europe shows that these boards work
best when they are impartial bodies that provide advice based on the public
interest.

* The entity would provide research, expertise, and analysis of a partnership’s
suitabitity and best practices.

e The entity should take an unbiased approach for determining the best method
for a particular projects financing. Whether the project is best suited fora P3
arrangement or more traditional financing methods.

(Over)

80



The entity should be made up of business, labor, civic and community leaders, elected
officials, and planners,

There needs to be angoing monitoring of the operating, environmental, health and
safety, and maintenance standards of the asset. The agreement between the private
entity and the state must detail performance and operational standards, and penalties
for non-compliance.

As the Commission has heard, the more vetting done at a beginning of a P3 project the
better the outcome in the long run. This includes conducting an Economic Impact
Analysis that provides decision makers with a real comprehensive analysis before a
proposal is finalized.

3. The Bidding Process must be Transparent,

A well-run bidding process can produce the best possible bids that further the state’s
interests,
The process should be standardized and take into consideration:

o Cost

o Impact on the enviconment

o Impact on taxpayers (present and future)

o Benefits to the public

o Long-term viability of the project

o Community participation

c Minority business participation

o Small business participation

o Local hire opportunities

o Health and safety implications
Key documents and contracts must be made available to the public
The process should promote the use of responsible contracting, by scoring contractors
on their employment standards.

4. Partnership agreements must be results-driven and protect taxpayers through risk sharing,
reasonable profit sharing, and performance pay.

Many P3s are long term projects. The public interest in the asset does not go away after
an agreement is reached. Therefore, the state should seriously examine the length of
the agreement and consider possible limitations on very long term agreements and not
close off the ability to re-negotiate the terms of risk-taking if the project extends for
many years.

The private entity should not be entitled to "windfall profits” from a P3; the
recommendations should include capping of private entity profits at a reasonable rate
of return and placing limitations on private equity management fees.

Project risk should be shared by the public and private sector commensurate with
return expectations. The Commission should include in its recommendations that the
legislation require each proposal to discuss in detail how the risk is to be shared (prior to
project approval), and should seek to minimize the burden on present and future

taxpayers.
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American Federation of State, County and Municipal Employees (AFSCME)

December 5, 2010

Mr. Anthony G. Brown

Lt. Governor

State of Maryland

State House

Annapolis, MD 21401
Re: Recommendations on Public Private
Partnerships

Dear Lt, Governor Brown:

Thank you for the opportunity to discuss suggestions on the recommendations regarding Public
Private Partnerships with you and Ben Stutz. Our Director, Patrick Moran and | appreciate your
willingness to include the following concepts:

1. To provide employee protections that reflects those in personnel and Pensions Section
13-402. We would recommend using language used there but substitute P3's so that it
would read as follows:

The policy of the State is to use State employees to perform all State functions in
State facilities when utilizing a Public Private Partnership in preference to
contracting with the private sector to perform these functions.

2. To provide public access to P3 proposals before and after they become final. To be
effective, it will be important to do in a way that provides enough time for meaningful
public review and input,

3. Toinclude some specific criteria that can be the basis for evaluating whether a specific
project is appropriate for a P3. Attached is a list of types of questions that could be
incorporated, at least by using the major categories: efficiency, workforce implications,

budgetary implications, environmental implications, economic impact, risk, and whether
there are more appropriate alternatives,

1 hope this Information proves to be helpful. Ihanlgyou for your interest in our comments,

.. - /
L) §
Assistant Director

cc. Ben Stutz, Policy Director, Office of the Lt. Governor

voalsimemd, ol
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Appendix 5
Handout from the Public Forum
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